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Introduction

This report by the Georgian Public Defender has been prepared in line with the Georgian Constitution (Art.
35), the Organic Law of Georgia on the Public Defender of Georgia (Art. 22) and the Parliamentary Rules of
Procedure (Art. 163). It reports on the challenges and progress made in the field of protection of
constitutionally guaranteed human rights in 2020 and discusses the rate of fulfilment of Public Defender-
issued recommendations and proposals. A period covered by the report is the year of 2020 but other issues
that started before and continued into the reporting period are also covered.

In 2020, the pandemic put the Public Defender’s Office in front of new challenges. The remote working
mode gave rise to dozens of logistical and technical problems at the beginning. However, in the shortest
time possible, the Office managed to fully adapt to the reality on the ground and continued functioning
without any significant obstructions. Equipped with appropriate medical equipment to prevent the spread
the coronavirus, our staff even continued to pay their systematic visits to closed institutions.

The Public Defender’s Office received 5,698 new complaints on human rights violations during the reporting
period. Of this figure, 3,859 complaints were considered admissible. The Public Defender operates a hotline
citizens can use to receive information round the clock or report violation of their rights. During 2020, we
received 8,270 calls via the hotline.

Public Defender’s Thilisi Office gave out advice to 796 visitors. Worth noting is that we stopped face-to-face
meetings with citizens during April-December 2020 due to the Covid pandemic surge.

5,684 interested individuals received over-the-phone and in-person advice from the Public Defender’s
offices in the regions (eastern and western parts of Georgia). The regional offices conducted 618 meetings
attended by local residents and representatives of local organizations.

In 2020, based on individual applications reviewed, the Public Defender drafted and made 107
recommendations and proposals. The largest number of recommendations were sent to the Prosecutor-
General's Office (10 recommendations) and the Ministry of Justice (7 recommendations). In 2020, we
prepared 25 special reports, filed 6 lawsuits with the Constitutional Court and sent 6 communications to the
Council of Europe Committee of Ministers. We drafted and sent out 11 amicus curiae to the Constitutional
Court (2), Thilisi City Court (3), Batumi City Court (1) and Tbilisi Court of Appeals (3). In the reporting period,
the Public Defender also addressed the European Court of Human Rights and joined two litigations as a
third party.

During the reporting period, members of our Department of Criminal Justice paid 286 visits to penitentiary
institutions and talked to 1,159 pretrial and convicted prisoners. They visited the National Mental Health
Center 15 times and saw 46 patients. Also, within the framework of the National Preventive Mechanism,
which envisages monitoring detention facilities through planned and unexpected visits, the Special
Preventive Group paid 28 visits to 10 penitentiary institutions, 38 visits to 28 pretrial detention facilities, 61
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visits to 61 police departments, 6 visits to 4 psychiatric institutions, and 2 visits to the Interior Ministry’s
Migration Center. 124 remote interviews were conducted with quarantined individuals.

As part of enforcement and monitoring measures conducted within the frames of the UN Convention on
the Rights of Persons with Disabilities, two (2) unexpected visits were paid to the Mental Health Center of
Thilisi Ltd, one (1) visit was paid to a pretrial detention facility, three (3) unexpected visits were made to board
and care homes for disabled people, five (5) scheduled monitoring activities were conducted in care homes
and boarding schools for disabled children, and three (3) information meetings were held in the
municipalities of Telavi, Zugdidi and Kutaisi. As part of gender equality monitoring, members of our Gender
Equality Department conducted follow-up monitoring visits in 5 shelters and 5 crisis centers for victims of
domestic violence. With a view to monitoring children’s rights, we conducted the following visits: 6 visits to
penitentiary institutions (facilities no. 11 and no. 5); 2 visits to a shelter for children living and working on the
street; 4 visits to boarding schools; 4 visits to small family-type children’s homes; and 2 visits to foster families.

In order to evaluate the legal situation of stateless persons, we conducted a number of activities: 3
monitoring visits to assess the conditions of foreign citizens and asylum seekers detained in penitentiary
facilities; 4 monitoring visits to the Reception Center for Asylum Seekers run by the Interior Ministry’s
Migration Department; 2 monitoring visits to the Temporary Accommodation Center under the Migration
Department of the Ministry of Internal Affairs; and 9 times monitoring of refugee status determination
procedures. As part of our mandate under the Law of Georgia on the Elimination of All Forms of
Discrimination, we conducted 6 meetings with 12 private companies to discuss internal measures they could
take to combat sexual harassment in the workplace. In addition, 3 remote discussions were held on equality
issues.

In regard to human rights protection in the armed forces, the Public Defender's Office visited 8 military units
of the Ministry of Defence; 16 paramilitary units of the Ministry of Internal Affairs; 4 Special Penitentiary
Service institutions; and regional offices of the State Service for Veteran Affairs in Adjara, Samegrelo-Zemo
Svaneti and Imereti. We also inspected provisional coronavirus-related quarantine checkpoints in Marneuli,
Rustavi and Mtskheta. Representatives of the Public Defender’s Office conducted monitoring in 18 borderline
villages as part of its activities directed at protection of the rights of conflict-affected population.

Information collected during the above-mentioned visits and meetings has been used to frame our
evaluations you will find in the chapters of the present Public Defender’s Report to the Parliament.

25 special reports we prepared in 2020 concerned various aspects of human rights such as the freedom of
peaceful gatherings (scope of protection and standards for gathering management), the level of protection
of women's rights to sexual and reproductive health in psychiatric and State-run care institutions; gender
policy of local self-governments with a special focus on women's economic empowerment; protection of
the rights of the elderly in Georgia; situation in institutions providing services to victims of domestic violence
and trafficking; administration of justice in criminal cases involving sexual violence against women; situation
in preschool care and education institutions; and situation in the sites where the right to liberty of the person
had been restricted on account of novel coronavirus-related quarantine measures.
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In this report, we discuss the following topics:

Chapter One of the Public Defender’s 2020 Report for the Parliament discusses challenges in the field of
protection of the right to life in the country. As in the previous years, investigative authorities either took no
action or ran late and took ineffective action to find truth in a series of cases involving alleged violation of
the right to life.

In 2020, the Public Defender's Office studied the materials of 17 completed cases of prisoner deaths
(occurred through 2015-2018). As it found, according to post-mortem forensic examination reports, the
prisoners had had serious medical conditions before they died that remained untreated at their detention
facilities. Investigative bodies only inquired in the immediate reasons of the deaths but never attempted to
find out whether the prisoners had been provided with appropriate and adequate healthcare services while
they were still alive. Often times, investigative actions were tardy and ineffective making it less likely to find
truth.

Like last year, the 2021 Healthcare State Program does not envisage monitoring and treatment of somatic
(physical) health problems for individuals in psychiatric hospitals. Inadequate treatment of physical health
issues and failure to pay attention to relevant risk factors are the usual causes of prisoners’ deaths.

Flawed investigation was conducted in the reporting period in the death of Giorgi Shakarashvili. Actions
taken by the investigative authorities at the initial stage were incomplete. Some of the flaws were mended
by the investigation later but potential breach by police officer of the rights of parties to the proceedings
were revealed. Worth mentioning is also the case of Temur Machalikashvili in which the investigation left a
series of questions unanswered. As for the murder of juveniles in Khorava Street, internal investigation of the
case is still pending.

As in the recent years, ineffective fight against ill-treatment remained one of the hard challenges of 2020.
During the reporting period, the Public Defender received 154 citizen complaints concerning ill-treatment.
According to the complaints, the facts of alleged ill-treatment had been perpetrated by prison staff (77
complaints) and police officers (60 complaints). 16 complaints were related to the conditions in the
penitentiary institutions. 50 complainants reported protracted investigations.

A major challenge in penitentiary institutions continued to be informal governance — a phenomenon that
accounts for the existing violent environment in prisons and affects a large number of inmates. In 2020, the
Public Defender’s Office studied cases forwarded to the prosecution office on the basis of inmate reports
that related to both criminal subculture in prisons and criminal offenses possibly committed by prison officials
who cover up prison gangs. Our examination showed that even though inmates were furnishing the
investigative bodies with detailed information on the modus operandi of prison gangs, specific individuals
involved in informal governance and potentially illegal conduct perpetrated by them (ithreat battery,
extortion, economic crimes, abuse of power by officials etc), the Georgian prosecution bodies and the
internal oversight authority of the penitentiary services failed to demonstrate willingness to effectively
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respond to these allegations and prosecute alleged perpetrators. Many procedural and investigation actions
were simply not conducted.

An important challenge in regard to elimination and prevention of ill-treatment is also the practice of
isolating prisoners for extended time periods by holding them alone in the cell for a long time. Apart from
that, prisoners (including underage remand prisoners) are also frequently and unjustifiably put in de-
escalation and solitary rooms for extended periods.

Monitoring conducted in 2020 revealed problems with provision of timely and quality medical services to
inmates with somatic (physical) health issues in penitentiary institutions. The so-called full checkups of
prisoners remained to be practiced meaning that inmates were required to get completely naked rather
than taking their clothes off one by one.

Through our special monitoring methodology, we found that treatment of individuals under administrative
detention remained adverse in 2020. Of the total number of ill-treatment allegations, we inquired in (463
cases), bodily injuries inflicted either during or after arrest featured in 34.3% of cases. It should be pointed
out that recent years have been seeing a trend of worsening the way detained citizens are treated. For
illustration, in 2018 the same figure was 26.8%, while in 2019 it rose to 31.8%. Against the backdrop of the
growing use of administrative arrest during gatherings and in everyday life, there is a need for some
additional safeguards to be introduced to balance the existing status quo and reduce or prevent the odds
of ill-treatment occurrences.

From the cases reviewed by the Public Defender’s Office in 2020, many detainees emphasized they had
been ill-treated by police officers in police cars (either while parked or during transportation). Beating was
one of the forms of such ill-treatment. Police cars as places of potential ill-treatment are mentioned in the
State Inspector’s report as well.

Due to the pandemic-engendered maodifications to narcotic drug replacement programs, many patients
often found themselves detained in temporary detention facilities that were not equipped with the right
means for “withdrawal syndrome” management.

The Public Defender has been keen to scrutinize psychiatric institutions and the rights of patients in those
institutions. Unfortunately, violent conduct against psychiatric patients was revealed in 2020 as well. We
identified physical violence and verbal insults perpetrated by the staff of mental health hospitals against their
patients on the one hand and conflicts and acts of violence between and among mental patients on the
other hand. The frequent and awry practice of using physical and chemical means of restraining patients
remained prevalent in the reporting period too. The conditions in which mental patients live and receive
treatment, amount to ill-treatment.

The prosecution office’s ineffective investigation into crimes allegedly committed by law enforcement
members continued to remain a systemic problem. Relevant to mention here is that, based on Public
Defender’s 107 proposals to commence investigation that were forwarded to the Prosecution Office through
2013-2019, the prosecution office started criminal prosecution only against 3 police officers, and only 1
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individual was granted the victim status. In her 2019 report to the Parliament, the Public Defender analyzed
the criminal investigation into the June 20-21 events in light of anti-ill-treatment procedural safeguards. In
2020, the Public Defender’s finding remains unchanged: investigation has been focused on detecting and
legally assessing the wrongdoings of only those individual law enforcement members who actually
perpetrated the offences but never showed interest in performing a comprehensive analysis of the events
to identify those who issued instructions to the lower-ranking police officers.

In 2020, the Public Defender felt particularly concerned about the case of Temur Abazov, an individual
charged with exposing another person to inhuman, debasing and degrading conditions and organizing
public dissemination of a footage depicting this conduct. At the final stage of his trial, the Prosecution Office
dropped one of the two counts of heavy charges (the organizing of the footage dissemination) against him
without any justification and thus deprived the court of a chance to hear about that part of the charge
thereby facilitating Abazov's acquittal eventually.

In view of the pandemic, protection of the right to liberty and security of person was a matter of special
scrutiny by the Public Defender in 2020. Although a number of restrictions were lifted in March 2021, the
Georgian Government did not present a scientific method-based justification of why it considered there was
an inevitable necessity of keeping the freedom of movement restricted. It would be reasonable and
important for the Interagency Council to provide the public with substantiated and detailed information on
the effects of restricted freedom of movement on the containment of the coronavirus.

The Public Defender asserts that, in the reporting period, quarantined/isolated individuals were not properly
provided with safeguards such as effective remedies to challenge the duration of quarantine measures. Also,
until 2 June 2020, conditions of committing people to self-isolation as a lesser restrictive measure were not
clear and predictable enough.

The chapter of this report on the right to liberty and security of person also discusses parole application
practices. Defying the calls by various international organizations for States to release more prisoners in view
of the pandemic, in Georgia, the rate of using parole measures dropped in 2020. In particular, 1,279
convicted prisoners were released on parole in 2019 but that figure was down to 830 in 2020. However,
compared to 2019, the year of 2020 saw an increased rate of replacing the remaining part of sentences with
less severe penalties.

In regard to the right to fair trial, the report pays special attention to the institutional challenges existing
within the Georgian judiciary such as judicial appointments, the electronic case allocation system, judicial
discipline and other related issues.

In our understanding, the institutional challenges within the judiciary, the weighty violations detected in the
process of selection of the Supreme Court judges and the lack of transparency of the process open up
opportunities for considering more drastic intervention in the judicial system in the future.

Since the right to fair trial has been considerably affected by the Covid pandemic, this chapter discusses new
regulations drafted in response to the pandemic that influenced the judiciary system and the exercise of

12 Report of the Public Defender of Georgia 2020



their rights by court users. Regrettably, as in the previous years, provision of prompt and effective justice
remained a challenge in 2020. Despite the new judicial appointments to the Supreme Court, problems with
expediency of cassation justice lingered in the reporting period.

In the context of the right to fair trial, we touch upon cases in which proceedings were or are conducted
with substantial flaws: investigation into the battery of Lasha Tordia, former Auditor General, was conducted
under a wrong criminal charge and was delayed in time — something that hindered the administration of
justice in the case and ended up with an acquittal of one of the defendants. In the Public Defender’s opinion,
the involuntary investigative measure conducted in relation to Giorgi Rurua on 3 January 2020 without his
lawyer's presence breached his defense right — a fact the investigation authorities did not show interest in,
regrettably. The Public Defender also explored the termination of Nikanor Melia’s status as a member of
parliament and rendered its opinion on the judgement of the Constitutional Court regarding this case. The
report also discuses defects in the so-called “cartographers’ case” such as the breach of the principle of
legality and allegations of abuse of the justice system for political or other objectives. In 2020, like in the
previous years, we revealed a number of breaches of the right to privacy, including the potentially illegal
wiretapping of MP Salome Samadashvili, a TV Pirveli journalist, and a member of the Unified National
Movement. It has been years that the Public Defender's Office has been demanding the launching of
investigation into all cases concerning the publicizing of confidential conversations and records. Regrettably,
these cases hardly end with an effective investigation capable of detection and prosecution of perpetrators.

For individuals in closed institutions, it is essential to be able to maintain effective communication with the
outside world. We have analyzed the rights of prisoners during the pandemic, and the relief measures in
favor of prisoners that we deemed insufficient. We focused particularly on problems faced by foreign
prisoners who virtually had no possibility of effective communication with their family members.
Communication with own families is a hard task also for patients in mental institutions who, in fact, are
prohibited from using the phone.

Worth mentioning is that, in the reporting period, the Office of the State Inspector found the Justice Ministry
and the Special Penitentiary Service guilty of breaching the Personal Data Protection Act and fined them for
illegally publicizing video footages of members of the Public Defender’s Office. We wish to note that, at
Public Defender’s request, the Office of the State Inspector also examined the legality of Special Penitentiary
Department’s processing of electronic surveillance data collected in penitentiary institutions and detected a
number of serious breaches by the Department.

In regard to the right to equality, the Public Defender welcomes the important legislative amendments
effected during 2020. Pursuant to the amendments, the Law of Georgia on the Elimination of All Forms of
Discrimination now considers denial of reasonable accommodation a form of discrimination. The Parliament
also enacted the Law of Georgia on the Rights of Persons with Disabilities, which introduces important rights
and guarantees for people with disabilities. Essential changes were made to the labor legislation. Some of
the significant examples of the changes are that an employer must pay equal remuneration to their male
and female employees performing equal work; the equal treatment principle applies to both precontractual
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and contractual labor relations; the pregnancy and child delivery leave is now separated from the childcare
leave; and employers are under the obligation to respond to sexual harassment occurrences.

It should be pointed out that the epidemiologic situation in the country has had negative effects on the
effective exercise of the right to equality. In addition to the natural handicaps created by the pandemic, we
also faced Government-imposed restrictions that had unequal impact on various groups of the society. In
the reporting period too, groups that sufferred most due to the barriers were women, religions minorities.
LGBT+ community and disabled people. In 2020, the Public Defender examined 113 new potential
discrimination cases of which 18% concerned discrimination on account of sex/gender and 9% concerned
discrimination for disability. Complaints related to unequal treatment due to different opinion and political
views made up 12% and 9% respectively.

Labor relations remained one of the areas that became badly exposed to discrimination during the reporting
period. Acts of discrimination took place against journalists too. Sexual harassment, which was most
frequently taking place in the workplace and while provision of healthcare services, has been a challenge up
to now.

In regard to gender equality, we welcome the introduction of gender quotas in the Georgian Parliament in
2020. Unfortunately, no other significant steps have been made to facilitate equal participation of men and
women in political life in the reporting period. Average salary rates have remained distinct for men and
women. In Georgia, women spend 3 times more time on unpaid domestic work compared to men. The
novel coronavirus pandemic made the women’s burden of performing unpaid household work even more
arduous. Numerous problems remained unsolved in regard to exercising their sexual and reproductive
health rights by women.

One of the major challenges in the reporting period continued to be gender killings of women (femicides).
Statistics show that the number of femicides has only been increasing year by year. According to the
Georgian Proseceutor-General's Office data, in 2020, 24 murders of women were detected, of which 15
cases were committed by family members against family members. Of the 27 attempted murders
perpetrated against women, 17 cases involved familiy members. The fight against femicide and
administration of justice in femicide cases remain to be connected to numerous challenges that show up
both at the investigation stage and later at the trial stage. We also revealed cases in which femicides took
place even though victims reported violence they had been exposed to before murdered.

During the pandemic, victims of domestic violence found themselves in extremely hard conditions, face-to-
face with their abusers in shared space. This increased risks of violence perpetration and reduced chances
of detecting abuses.

Existing legislation on sexual crimes still has a number of shortcomings. We negatively assess the fact that,
in the reporting period, the Parliament did not support enacting changes in Article 137 of the Criminal Code
(rape), which is a defective provision. In regard to fight against human trafficking, both the number of
detected trafficking offenses and the number of individuals availing themselves of anti-trafficking services
remain low.
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Early marriages and early engagements remain a serious challenge from the perspective of both doing away
with malicious practice in general and effectively managing of individual cases. Against the background of
the pandemic, distant learning made it even more difficult for social workers to timely detect and inquire
into such occurrences. Coordination among the Interior Ministry, education institutions and the social service
on the one hand and the relevant refferal mechanism on the other hand certainly leave room for
improvement.

No significant steps have been made in 2020 to improve protection of the rights of LGBT+ people. With the
pandemic around, despite more challenges faced by LGBT+ people, their social and economic needs did
not get reflected in the Government's anti-crisis economic plan.

A chapter of this report concerning freedom of belief and religion describes main challenges identified in
2020. These challenges include discriminatory legal provisions in the taxation and State property legislation
in regard to non-dominant religious associations, obstacles encountered by religious minorities in using their
property rights, potentially hate crimes and ineffective investigations on the part of the State into such crimes,
problems related to the State Agency for Religions and the unequal approach to religious holidays
embedded in the labor legislation. The chapter also discusses unequal treatment by the State of non-
dominant religious associations during the pandemic, and the antisemitic and religiously discriminating
public statements made during 2020. In the reporting period, the State again made no real steps to raise
public awareness of religious diversity, diverse traditions and religious freedom or to eliminate the embedded
religion-motivated unequal practices.

The freedom of expression chapter of the report assesses the country’s media environment in 2020 as
pluralistic but highly polarized. It also discusses violation of labor rights of Achara Television employees and
examples of controlling the content of media programs. It speaks not only about intrusions in journalists’
professional activity as a lingering problem, but of the lack of complete statistics on other offenses
perpetrated against journalists while performing their professional duties and the need for taking additional
measures to protect media representatives. The Public Defender also notes that physical safety of media
representatives who are there to cover events unfolding at the place of gatherings is often compromised.

Exercising the freedom of assembly was in the center of attention in the period in the same way as in the
previous years. The Public Defender’s view is that the way a number of gatherings of diverse size and content
were conducted last year has obviated the State failure to duly fulfill its obligation to allow for full-fledged
exercise of the freedom of assembly. Disproportionate use of force by the Government against protestants
was spotted on 8 November 2020 when law enforcement officers fired from a water cannon toward rally
participants who were gathered in front of the Central Election Commission to challenge the parliamentary
election results, in order to break up the rally, which they did in breach of law, without giving the protestants
a warning before they started applying force. This year too, like they used to do in the previous years to
manage gatherings, law enforcement authorities frequently resorted to administrative arrest of rally
participants for petty hooliganism and disobedience to a law enforcement officer’s legal order — a kind of
practice the Public Defender considers harmful, not meeting the necessity requirement and rather having
the overtone of unjustified interference in the freedom of gathering. Apart from that, ability to exercise one'’s
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freedom of assembly has become jeopardized especially by the raging Covid-19 pandemic and various
restrictions imposed to contain the virus. During the reporting period, the Public Defender also observed
occasions of forbidding rally participants from having certain items with them. For example, on 9 November
and 2 December 2020, law enforcement officers unjustifiably disallowed protestants to keep firewood at the
rally site.

In its 2020 report to the Parliament, the Public Defender allocates a separate chapter to the freedom of
information. The freedom of information legislation in Georgia is faulty and requires fundamental
reformation. The reform started 8 years ago and has not completed yet. Also, it is important that the country
ratifies the Council of Europe Convention on Access to Official Documents as of 18 June 2009 on time, which
Georgia signed immediately after its adoption. Denying access to open-source information under the pretext
of the risk of personal data disclosure and neglecting interests of publicity were the greatest challenge to
being able to exercise one’s freedom of information. This has created problems not only for individuals who
wanted to get public information but for public institutions who were hindered from performing their duties

properly.

The emergency declared in 2020 caused temporary suspension of the legally established timeframes for
releasing public information, for the period of emergency. In Public Defender’s view, due to high public
interest, it was important for the restriction related to public information release timeframes to not apply to
the pandemic-related public information. While the Government suspended the legal timeframes for
providing public information, it did not impose any obligation on public authorities to proactively provide th
population with such information to balance out the restrictive measures at lease to some extent.

The situation of human rights defenders remained difficult. Verbal and physical assaults and intimidation
remained a regrettable trend in 2020. The unacceptable practice of making discrediting statements against
the work of human rights defenders was a commonplace. Such statements were being made also by high-
ranking political figures. Defenders of the rights of LGBT+ communities continued to remain challenged by
problems with protection of their own rights. Attacks on the office of Thbilisi Pride by radical groups and the
stealing of a flag from the office are examples. It should be pointed out that the national legislation does
not provide a definition of human rights defenders — a fact that has been getting in the way of thorough
detection of crimes committed against them and the collecting of relevant statistics for years.

In 2020, Georgia faced a number of challenges related to the protection of environmental rights. Especially
acute in the reporting period were problems with government's energy policy; legal and enforcement-
related shortcomings in the functioning of the environmental impact evaluation system; neglect of human
rights in urban planning and construction; lack of measures directed at preventing and eliminating the
dealing of harm to environment; and hazardous waste management issues. Effective safeqguards for the
oversight of the safety of residential natural gas distribution networks remained absent. Despite a
considerable number of positive measures carried out for improving the atmospheric air quality in the
country, many problems remain unresolved. One example is a defective system of atmospheric air quality
monitoring that does not provide a full picture of air pollution across the country. Inadequate regulation of
industrial sector-generated pollutions is problematic too.
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Legislative rules on environmental impact assessment need to be effectively enforced while implementing
individual projects. During the reporting period, public attention was seized by the construction of a chain
of hydroelectric power plants called “Namakhvani” power plants. The project is a vivid example of systemic
problems the Public Defender and environmental experts have been pinpointing for years. Citizens,
professionals and civil society have been concerned staging continuous protest rallies because of the
geological and seismic threats, landslide hazards and expected microclimate changes the project poses if
implemented. This has created expectations of deteriorated ecological and socio-economic situation in the
society. Moreover, profitability of the project from economic and energy supply perspectives also poses
questions. Public discussion of the project’s environmental impact assessment report did not go smoothly
either and rather deepened public distrust of the project even further.

Worth pointing out is a labor law reform carried out in 2020; in particular, the Labor Inspection received an
ultimate mandate to oversee the protection of labor rights. We also praise the increase in the number of
labor inspectors and the improvement of the Inspection’s infrastructure and equipment during the reporting
period. Amendments to the Labor Code enacted by the Parliament on 29 September 2020 expanded the
scope of prohibition of discrimination. Provisions of the Labor Code on precontractual relationship, leaves,
night shifts, shift work, night work and breaks became more specific and better articulated. The concept of
an intern was introduced and new provisions regulating internship purposes, remuneration and duration
were added.

Stringent restrictions imposed for containing the novel coronavirus had a direct impact on the exercise of
labor rights in Georgia. In particular, many people lost their jobs as businesses suspended their economic
activities. There were problems with protecting employees from catching the Covid-19 infection in the
workplace.

We detected a series of issues with observance of occupational safety and health norms in the workplace
during the reporting period. Tragically, 39 people died and 249 were injured while being on the job in 2020.
It should be pointed out though that, for the last two years after 2018, the number of deaths at work has
been diminishing (59 deaths in 2018 and 45 deaths in 2019) — something that can relate to the creation and
operation of a body responsible for the oversight of work safety norms or the suspended businesses and
activities during the pandemic.

The unfavorable situation in the healthcare sector deteriorated in 2020 due to the Covid-19 pandemic, which
also complicated the enjoyment of healthcare rights. Problems in the fields of effective management of
increased patient flows, provision of quality and timely medical services, providing the public with
comprehensive and detailed information and effective implementation of preventive measures are an
incomplete list of issues faced by the national health service. Other challenges related to the effectiveness of
remedies available to patients and sufficient number of qualified medical assistants. Despite some measures
taken, population had difficulty accessing quality and affordable medications. The Government did not draw
up a unified State program for the treatment of cancer patients that would also address prevention and
rehabilitation issues. The Public Defender wishes to reiterate the need for making substantial changes to the
country’s narcotics policy and shifting to a new, treatment- and rehabilitation-based model.
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As in the previous years, in 2020, the Public Defender’s Office had been actively supervising protection of
social security rights in the country. Main challenge in this area in the reporting period has been evaluation
of effectiveness of the Targeted Social Assistance Program, its systemic monitoring and elaboration of
required methodologies.

By December 2020 data, nearly 100 thousand more individuals were receiving subsistence allowance within
the Targeted Social Assistance Program compared to the previous year. Accordingly, the share of
subsistence allowance recipients increased from 11.5% to 14.1% of the country’s entire population.
Unfortunately, procrastinated procedure of having a subsistence allowance appointed remained unresolved.
In particular, the period between the filing of an application by a family and the actual wiring of a social
allowance money to the applicant’s account varies from 3 to 4 months. In regard to the right to adequate
nutrition and access to free meals, the Public Defender points out that a majority of municipalities has not
conducted an assessment of alimentary needs of individuals and families residing in their territories.
Problems with benefiting from free meal services also remain untreated.

In the right to proper housing chapter of the report, the Public Defender assesses as extremely negative the
Government's failure to draft a nation policy document on homelessness and an operational action plan for
its implementation — an obligation assumed under the Open Government Georgia Action Plan for 2018-
2019. Like in the previous years, there is no legislative definition of a homeless person and a framework
legislation regulating the modalities of exercising one’s right to proper housing. Up to the present day, there
is no unified database of homeless people in the country. Some municipalities do not have even local
databases of the homeless. Budgetary resources and relevant infrastructure are very limited and there are
no support programs for those residing in shelters and social homes. In some municipalities, the existing
programs are ineffective and incapable of improving their beneficiaries’ socio-economic conditions.

One of the serious challenges in 2020 was the conducting of the parliamentary election in a fair and equal
environment. As in the previous years, the 2020 parliamentary election was held against an extremely tensed
background. Altercations and violent incidents, including assaults on media representatives were observed.
Open sources were reporting confrontation between various subjects, breach of voting secrecy, potential
control of voter preferences and allegations of voter bribery. All of these adversely affected public interest
in holding a peaceful election. Exercise of their rights by voters was also influenced by the novel coronavirus
pandemic.

It should be pointed out that local election-observing organizations and civil society evaluated the 2020
parliamentary election as “the least democratic and least free” election held during the rule of the “Georgian
Dream”. According to the OSCE/ODIHR international observation mission’s report, the election was
competitive and, overall, fundamental freedoms were respected. However, the report also points out a
number of alleged violations. For example, according ODIHR's assessment, the line between the ruling party
and the state was often blurred, contrary to OSCE commitments and international good practice — something
that reduced public confidence in some aspects of the process. Systemic rejection of a majority of complaints
on formalistic grounds significantly limited the opportunity to seek effective legal remedy. Also, the fact that
virtually all complaints lodged with the election commissions were decided by the CEC or DEC chairpersons
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without review in open sessions significantly diminished effective application of the legal remedy and
reduced transparency in the handling of disputes. The international election observation mission also
emphasizes that recommendations issued by the OSCE/ODIHR and the Venice Commission a long time ago
on simplifying the complaint handling and appeal procedures and harmonizing this process with
international and best practices remain unfulfilled — which raises doubts as to impartiality and effectiveness
of the complaint review process.

After the parliamentary election, the government made a political pledge to carry out an election reform.
The Public Defender’s Office is part of the working group on the election reform. The Public Defender hopes
that the election reform will be successful and the electoral legislation will be reframed to fully match the
relevant international standards and good practices. It is also of vital importance to the country’s democratic
development and effective exercise of human rights that the law enforcement authorities effectively and
timely react to every single allegation of election-related offenses, on the one hand, and that the country
exits the deep political crisis — which is a result of numerous defects during the electoral process and the
events unfolded as the aftermath of the election — through negotiation and finding of a common solution
by all parties involved, on the other hand.

As in the previous year, rules and norms governing the protection of cultural heritage remained inadequate
and ineffective in 2020. It has been years that there is an ongoing work to draft a Cultural and Natural
Heritage Code of Law. Lack of holistic and effective measures to protect privately-owned cultural heritage
was also a challenge during 2020.

In the reporting period, the public was struck by the fact that Gelati, a world cultural heritage monument,
was damaged in the process of refurbishment. Unique church murals were spoiled to a considerable extent.
Unfortunately, international organizations’ assessment of the temple roof refurbishment project is absent.
Also, according to the project documents, no proper reasons were given to substantiate the need for and
advantages of the roofing methodologies used in the project. A construction permit was issued without
checking the construction materials to be used. In addition to defects at the licensing stage, supervision of
the works was insufficient. The Georgian Public Defender has been critical in her assessment of the Agency’s
work in regard to Gelati. It is important to ascertain what specifically causes damage to the monument and
to take all necessary measures to contain the reasons and mend the present consequences.

The reporting period was challenging in terms of the urban planning and constructions in Batumi. It is
alarming that, up to the present day, Batumi does not have a spatial development and construction
management document of the town of Batumi, nor a historical and cultural planning guide. Discussed in the
report are also challenges related to the Khada Gorge cultural landscape and the Davit Gareji Monastery
Complex.

Softening legal penalties for cultural heritage-related wrongdoings certainly does no good job to help
prevent and suppress illegal conduct against the objects of cultural heritage. In reporting period too, we did
not see any tangible results of the ongoing criminal investigations into the damaging and destruction of the
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ancient Sakdrisi-Kachagiani goldmine and the destruction of archeological objects in the process of Ruisi-
Rikoti highway construction.

The Public Defender's report to the Parliament also tackles the issue of the teaching of human rights in the
country. In 2020, we have had a fruitful cooperation with the Ministry of Education, Science, Culture and
Sports. Through joint work, we prepared an online educational course for teachers. Unfortunately, we did
not see progress in the reporting period in terms of elaboration of policy documents (such as a strategy and
an action plan on teaching human rights) and proactive detection of proselytism/religious indoctrination in
schools. Also, the current level of integration of the teaching of digital citizenship does not live up to modern
standards determined by the Council of Europe and the Committee on the Rights of the Child.

In regard to protection of children’s rights, acts of violence against children continued to prevail in the
reporting period. According to the Public Law Entity Agency for State Care and Assistance of Statutory and
Non-statutory Victims of Trafficking, 1,818 cases of violence against children were detected in 2020.
Nevertheless, the State has not introduced services specifically tailored to child victims of violence this far.
Ineffective action-taking in regard to sexual violence against children has shown itself as a serious problem
in the reporting period. Suppression of domestic violence against children, and protection and assistance of
victims leave room for improvement. In this regard, timely expansion of the number of social workers and
psychologists is of critical importance. Currently, some 268 social workers and 12 psychologists are available
in the whole of the country to work with thousands of juveniles with various problems. Prevention of suicide
in children remains a challenge. In 2020, 14 cases of child suicide and 54 cases of attempted suicide were
registered. Despite acuteness of the problem, the State has not developed a concrete strategy and an action
plan to deal with it.

In the reporting period, there were problems with distant learning. Sudden shift to the distant learning mode
for a prolonged period of time while families were not properly technically equipped to keep up with the
change jeopardized enjoyment of their right to education by some part of child population. The matter was
especially acute in the regions, and for children living in poverty. In the meanwhile, a high rate of school
dropouts remains a concern in the country.

The negative impact the pandemic had on Georgian families' socio-economic conditions has to be
mentioned. In 2020, in the period between January and December, the number of families having children
and receiving subsistence allowance increased from 71,766 to 87,527, and the number of child recipients of
the social assistance increased from 152,353 to 186,131.

Poverty, need, neglect that other social factors push children into jobs that are harmful to their age and
development. As a result, they become truants and eventually drop out of school completely. Engaged in
seasonal work, household jobs or temporary migrant gigs abroad, juveniles no longer take part in the school
learning process. Instead, they are busy doing jobs that are inappropriate for their age and physical
development. They work in unhealthy environments with a busy schedule. Oftentimes, their living conditions
are inadequate. They are not getting meals, sleep and rest in an orderly manner. Such occurrences are not
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always detected and reacted upon. Children living and working on the street found themselves exposed to
heavier problems as a result of the novel coronavirus pandemic.

Protection of the rights of pupils living and studying in religious boarding schools and their monitoring
remained a problem. A boarding school in Ninotsminda is attracting attention as its management refuses to
let social workers in for inspection. The management’s position puts the protection of the rights of boarders
under threat and increases the already-existent risk of institutional violence.

Effective protection of the rights of disabled people remained hampered by numerous challenges. We
welcome the adoption by the Georgian Parliament of the Rights of Disabled People Act, which is a step
towards approximation of Georgia’s domestic legislation with the international standards. However, contrary
to the Public Defender’'s recommendations, a number of important suggestions were not taken into
consideration at the time of enacting the law. In 2020, the Georgian Government issued technical rules
entitled “National Standards of Accessibility” — a regulation based on the principles of universal design and
articulating technical criteria in regard to accessibility. We wish to especially highlight ratification by Georgia
of the Optional Protocol to the UN Convention on the Rights of People with Disabilities, which entitles
individuals with disabilities to lodge their complaints with the relevant UN Committee for violation of their
rights. Unfortunately, no steps have been taken to implement the Convention itself so far.

During the pandemic, restrictions on public transport proved to be a considerable obstacle for the
beneficiaries of rehabilitation programs. Adequate inclusion in the educational process of pupils with
disabilities and special learning needs was related to plenty of challenges as well. Observance of healthcare
recommendations on the prevention of the spread of the virus was problematic in State care institutions.
We welcome the approval of the “Guiding Principles on the management of patients receiving psychiatric
services” during the Covid-19 pandemic, which served the purpose of safely managing the patients. Albeit
implementation of the Guiding Principles leaves much to be desired.

Mental healthcare and provision of the population with quality psychiatric services remain a serious challenge
for the State. The same goes true for the quality of individual services within the Social Rehabilitation Program
and the small number of beneficiaries engaged in the program. There are issues with the protection of the
rights of disabled people in large residential facilities, engaging disabled people in political and community
life and adaptation of election precincts. Despite some developments, no needs assessment on accessibility
has been carried out at the national level.

In one the chapters of this report, the Public Defender assesses the situation of the rights of the elderly to
state that elderly people are one of the marginalized and unprotected groups in Georgia. Unfortunately, the
Government has not yet drafted a new action plan on the implementation of the Concept Paper on State
Policy on Aging — a document reflecting the State’s policy in regard to elderly people. According to the
report on the implementation of the 2017-2018 Action Plan on Aging, more than a half of commitments
enshrined in the action plan remained unfulfilled. Despite this halt, we welcome the fact that the Government
started working on a concept and standards of long-term care for the elderly and that the term “long-term
care for the elderly” has been defined. Of no less importance is the non-existence of statistical data on
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violence against the elderly. Also, pensioners are given loans at high interest rates, which results in the
pensioners getting more than 50% of their pension money withheld in payment of their loans — a
circumstance that worsens the already unfavorable socio-economic conditions of the elderly. As we found
out, there are no regulations or restrictions to limit what part of a pension can be withheld to serve a loan.
The 2020 pandemic deteriorated the conditions of the elderly even more. This was felt especially hard by
single elderly people living alone for whom accessing various services was a major challenge. In the Public
Defender’s view, while the pandemic is still persistent, special attention should be paid to seniors who are
single, socially vulnerable or care-dependent. In 2020, there were 41,995 senior citizens having the status of
the socially unprotected who lived alone.

In the Public Defender’s view, challenges related to the protection of national minorities and their civic
integration remained untreated in the reporting period. Specific issues in this realm are insufficient political
integration of national minorities and their inadequate participation in the decision-making process,
obstacles hindering access to the right to education, insufficiency of measures directed at protection and
popularization of minority culture, and inadequate access to the media.

In respect of protection of human rights in the context of armed forces, the Public Defender continued to
pay special attention to monitoring respect for the rights of conscripts, military servicemembers and veterans.

This year's report pays special attention to the protection of the rights of conscripts serving for the Ministry
of Interior and the Special Penitentiary Service. At the Ministry of Interior, monthly remuneration of
servicemembers who are not allowed to leave their place of deployment is 40 Lari, while soldiers serving
their duty once every three days are paid 24 Lari a month. Military servicemembers serving their duty at the
Special Penitentiary Department once every three days are getting 52 Lari as a salary. They have to pay for
commutation, food and items of hygiene from their own pocket. Conscripted soldiers who serve in Unit no.
17 of the same Special Penitentiary Department and are not allowed to leave the place of duty have a salary
of 5 Lari per month — which is insufficient to even cover their transportations costs to and from home twice
a year. This report provides detailed description of the servicemembers’ living conditions.

One chapter of the report is dedicated to the rights of population affected by conflicts. In that chapter, we
assess the situation engendered by the pandemic and problems related to exercising healthcare rights in
the occupied territories. It is the Public Defender's view that malfunctioning medical services and
infrastructure, unsatisfactory level of healthcare staff's training, high prices and difficulties related to moving
patients across the separation line are factors that heavily and adversely affect the local residents’ ability to
access their healthcare rights. Even before the outbreak of Covid-19, the de facto government in occupied
Tskhinvali completely forbade movement of people across the so-called checkpoint. For this reason, it has
been a year since we are witnessing an increased number of people dying from not receiving required
medical assistance in the Occupied Territories. With deep regret we are mentioning the tragic deaths of 2
individuals who tried to swim across the Enguri river to get in Zugdidi by bypassing the occupation line. As
in the previous years, in this chapter, the Public Defender focuses on illegal arrests and ill-treatment of
citizens. More specifically, we discuss the cases of Vazha Gaprindashvili, Genadi Bestaev, Irakli Bebua, Zaza
Gakheladze, Ramaz Begeluri, Mirian Taziashvili and Kvicha Mgebrishvili.
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The chapter also tackles protection of the rights of women and girls residing in the Occupied Territories and
enjoyment by them of their right to education, which remains a serious matter of concern.

In the reporting period, as in the previous years, the Public Defender scrutinized issues related to the rights
of IDPs. Unfortunately, the practice of resettling IDPs in new homes based on ill-founded decisions did not
change in 2020. In addition, we identified cases of incorrect planning of resettlement by the number of
settlers and procrastinated implementation of certain resettlement programs. Unlike the previous years, in
2020, 711 families from 96 unfit-for-human-habitation buildings received their new homes — something we
do welcome. At the same time, we feel it necessary to mention that the number of buildings posing
heightened threat to human life and health remains large. Out of 90 sites assessed by experts as being in
bad conditions, 71 pose heightened threat to human life and health, while the remaining 19 buildings have
been transferred into IDPs private property and the Agency is thus no longer checking their fitness.

The pandemic had negative effects also on the rights of IDPs aggravating their social conditions. Taking into
consideration that a large number of IDPs had informal and unsteady jobs, they were not able to prove their
employment and thus were left beyond the scope of beneficiaries to receive monetary relief from the State.
This made already unprotected IDP families even more vulnerable.

The report assesses protection of the rights of ecomigrants. The Public Defender’s opinion is that the
situation of ecomigrants did not improve in 2020. In fact, in the reporting period, the State bought homes
for a lesser number of ecomigrant families than it did in 2019. A major challenge in this regard has been a
smaller amount of funds for resettling the ecomigrants and lack of measures aimed at preventing eco-
migration. The Public Defender reiterates the importance of preventive measures that would make it possible
to either resettle ecomigrant families or to avoid tragic consequences. The recent upsurge of landslide risks
in Thilisi has obviated the need for implementing effective preventative measures.

In 2020, as in the previous years, the Public Defender explored the legal situation of foreigners in Georgia.
The pandemic badly affected groups of people who were vulnerable even before the coronavirus spread.
Belonging to such groups are asylum seekers, refugees and humanitarian status holders, illegal migrants,
migrants without documents and migrant workers having informal jobs.

Along with Georgian citizens, beneficiaries of social and economic programs were also stateless persons,
refugees, humanitarian status holders and persons having permanent residence cards. However, one of the
components of the relief program envisaging payment of monthly compensation to those who had lost their
salaries due to the pandemic did not cover foreigners with temporary work permits in Georgia. That kind of
treatment had no justification exposing such foreigners to higher vulnerability. A serious challenge was the
leaving of migrants beyond categories eligible for municipal programs on the provision of homeless people
with shelter. In particular, foreigners (except asylum seekers) are not entitled to get a rent allowance, social
housing and/or temporary shelter for homeless people.

The rate of granting applications for international protection remained low in 2020. In addition, asylum
seekers and persons under international protection started to face a new challenge related to the restrictions
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on issuance and prolongation of personal identification documents. The same is true for granting residence
permits to migrants.

A large number of rejections of residence permit applications for the reasons of state security and/or public
order was another challenge in the reporting period. As in the previous years, integration programs were
insufficient and the rate of beneficiary involvement in the programs was low. One problem in this respect
remains to be the lack of knowledge of Georgian, which keeps beneficiaries out of education, employment
and healthcare programs.

In respect of the rights of stateless persons, the amount of fee for statelessness determination was
problematic. According to the plans, the fee should have been halved by the end of 2020. However, the
State failed to honor the pledge it made at UNHCR's Executive Committee session in October 2019.

The Public Defender praises the Government for including stateless persons in the social and economic
support programs aimed at mitigating the damages inflicted by the novel coronavirus in 2020. However,
stateless persons with temporary residence permits were unable to benefit from the component of the
Government's anti-crisis social relief package that envisaged payment of monthly compensation to socially
vulnerable families.
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1. The right to life

1.1. Introduction

Respect for the right to life continues to be one of the main challenges for the State. Last year saw plenty of
cases becoming the center of public focus and heavy criticism directed at investigative authorities in regard
to these high-profile cases. As per the Public Defender’s assessment, in 2020, like in the previous years, the
State has been failing to fulfil its positive obligations under the right to life by not carrying out effective
investigation. In particular, investigative authorities either took no action or ran late and took ineffective
action to find truth in a series of cases involving alleged violation of the right to life.

That state of play once against demonstrated the need for expanding the Public Defender’s mandate —
something the Public Defender has been addressing to the Parliament to do for many years." It is of critical
importance that the Public Defender is given access to right to life and ill-treatment cases while investigation
is pending and that such an access is not dependent on the good will of investigative authorities.

In this chapter, we assess the situation in mental health institutions from the perspective of medical treatment
of beneficiaries’ somatic (physical) health problems. We address defects detected in the investigations into
the deaths of prisoners as well as deaths of Giorgi Shakarashvili and Temirlan Machalikashvili. We will also
discuss the progress of an internal investigation launched into the murder of 2 juveniles in Khorava Street
and another investigation into the alleged abuse of official capacity in the process of presidential pardoning
in 2019. The chapter assesses protection of the right to life in the context of occupational health and safety.
It also tackles the right to life in the Occupied Territories.

We wish to mention two recent judgments of the European Court of Human Rights against Georgia in regard
to the right to life: Sakvarelidze v. Georgia® and Kukhalashvili and Others v. Georgia.®> Although violations of
the right to life featuring in these cases occurred in 2003 and 2006, findings of the European Court in regard
to the way these violations were investigated by the national authorities remain relevant today. In the
referenced judgments, the European Court of Human Rights focuses on unreasonable delays in
investigation, late commencement of investigation and periods of inactivity of investigative authorities. The
Court also tackles the independence and impartiality standards in investigation. In the referenced cases,
Georgia was ordered to prevent and mend investigation shortcomings pinpointed by the European Court.

" The 2018 Parliamentary Report of the Public Defender of Georgia, Thilisi, 2019, p.84

2 Sakvarelidze v. Georgia, application no. 40394/10, judgment of of the European Court of Human Rights of 6 February
2020

3 Kukhalashvili and Others v. Georgia, application nos. 8938/07 and 41891/07, judgment of of the European Court of Human
Rights of 26 October 2020
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We regret to state that none of the Public Defender’s recommendations and proposals addressed to State
bodies in PDO’s 2019 parliamentary report aiming at improving protection of the right life were fulfilled.

1.2. State’s positive obligation to protect the right to life during the pandemic

States have a positive obligation to take preventive measures to protect human lives.* A state would be in
breach of its positive obligations envisaged by the right to life if an individual patient’s life is knowingly put
in danger by denial of access to life-saving emergency treatment or where a systemic or structural
dysfunction in hospital services results in a patient’s death and the authorities had knowledge or ought to
have known about that risk and failed to undertake the necessary measures to prevent that risk from
materializing.®

International human rights law specialists believe that a State has the positive obligation to create a
healthcare system that ensures good functioning of medical institutions and effective provision of medical
services during a healthcare emergency such as pandemic. This is necessary in order to prevent
consequential violations of the right to life.? Right to life-related positive obligation of states is also enshrined
in Article 11 of the European Social Charter (Revised), which stipulates that states parties should take measures
to deal with infectious diseases by such means as disease reporting, operation of a reporting center and
implementation of emergency measures as may be necessary in case of epidemics.’

In the reporting year, given the epidemiologic forecasts made by experts, the Public Defender issued a
special statement calling on the Georgian Government to take into account recommendations of health
professionals and epidemiologists and fulfill its positive obligations stemming from the right to life by
immediately and effectively restricting all gatherings of citizens in spite of form and place and to take any
additional measures as necessary. The Public Defender's statement was aimed at warning the Government
that the latter would have to take responsibility for any significant increase in the number of the infected and
deaths resulting for the Government's failure or tardiness to take preventive and reactive measures.?

4 ECtHR, Osman v. the UK, Judment of 28 October 1998, no. 23452/94, par. 115.

> COVID-19 Symposium: Article 2 ECHR's Positive Obligations - How Can Human Rights Law Inform the Protection of Health
Care Personnel and Vulnerable Patients in the COVID-19 Pandemic?, 1 April 2020, available at <https://bit.ly/2VnFT1r > [last
viewed on 13.04.2020]; See Lopes De Sousa Fernandes v. Portugal, ECtHR Grand Chamber, judgment of 19 December 2017,
no. 56090/13, par. 192.

6 Antonio Coco and Talita de Souza Dias, Part I: Due Diligence and COVID-19: States’ Duties to Prevent and Halt the
Coronavirus Outbreak, accessible at < https://bit.ly/2yov5sg > [last viewed on 15.04.2020].

7 ECSR, Conclusions XVII-2 (2005), Latvia.

8 The Georgian Public Defeder’s special statement addressed at the Georgian Government concerning the protection of
the right to life, accessible at < https://bit.ly/3fm73zM >[last viewed on 16.03.2021].
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1.3. Treatment of Somatic (physical) Health Problems in Psychiatric Establishments

In the reporting year, like in the previous years, provision of proper care and medical treatment to patients
in mental health institutions remained a challenge. Similarly to last year, the 2021 State Healthcare Program
does not envision monitoring and treatment of somatic (physical) health issues for individuals admitted to
mental hospitals. Mental health institutions are not keeping statistics of deaths indicating the reasons of
deaths.

Inadequate medical treatment of somatic health issues, incomplete monitoring of health status and failure
to heed the risk factors may lead to deaths of beneficiaries. The Public Defender reiterates, based on the
jurisprudence of the European Court of Human Rights, that a State is responsible for a violation of the right
to life if the failure to provide individuals committed to a mental care institution with required care and
treatment becomes a reason for their death.®

Patients engaged in long-term treatment with antipsychotic medications must undergo recurrent medical
checkups of their physical health.® A national guideline document on schizophrenia management
specifically pinpoints the importance of monitoring any antipsychotic drug treatment for early detection of
somatic problems. Current practice in mental care institutions? does not provide for proper management of
side effects — something capable of leading to lethal outcome in some cases. Patients in mental care
institutions are enrolled in the Universal Healthcare Program but they cannot use planned medical services
offered by the Program because the services are not fully funded by the government and making use of
them requires co-funding on the part of a patient — something mental care patients cannot always afford.
There is also a problem of patient transportation as this requires additional costs and human resources.
Psychiatric institutions complain that it is nearly impossible to allocate funds for physical healthcare and
relevant lab tests from the hospitals’ scare funding.

The Public Defender believes that the Ministry for IDPs from the Occupied Territories, Labor, Health and
Social Protection must ensure that patients in psychiatric hospitals have access to scheduled medical services
for the treatment of their somatic health issues.”

9 See, inter alia, ECtHR, Centre for Legal Resources on behalf of Valentin Cdmpeanu v. Romania, judgment of 17 July 2014,
app. No. 47848/08, par. 143-144.

0 Treatment and Management of Schizophrenia in Adults (Guidelines), Chapter 4.2.

" Treatment and Management of Schizophrenia in Adults (Guidelines), Chapter 4.7.

120On addmission to a hospital, patients are required to take a complete blood count and a clinical urine test. They also get
tested for Hepatitis C and glucose. If necessary, these tests are repeated. Only the blood and urine tests can not ensure
proper management of side effects and it is important to manage clinical side effects of medicines to ensure dynamic
assessment and control of the risk of developing agranulocytosis, metabolic processes.

3 This problem has been emphasized also by the European Committee for the Prevention of Torture (CPT) in the Report
on its visit to Georgia through 10-21 September 2018. The Committee found it absolutely unacceptable that indigent
mentally disordered in-patients are expected to fund their own somatic health. The Committee thus recommended the
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1.4. The case of Giorgi Shakarashvili

On 22 June 2020, after four days of search, the body of 19-year-old Giorgi Shakarashvili was found in Aragvi
River. The Public Defender’s Office was granted access to the materials of the Interior Ministry’s pending
investigation on an exceptional basis. The materials contained information on all investigative and procedural
actions conducted between 19 June and 12 August 2020.

Public Defender's examination of the case files revealed deficiencies in investigative actions conducted by
the Mtskheta-Mtianeti Police Department. Witness testimonies did not contain detailed questions and were
incomplete. Information received through police interviews was not properly corroborated or verified (via a
lineup or an investigative experiment, for example). Some of the investigation defects were mended by the
authority at a later stage. We also detected potential breach by police officers of the rights of parties to the
proceedings — something that called for an internal investigation by the Inspectorate-General.

On 20 August 2020, the Public Defender sent a proposal to the Prosecutor-General and the Minister of
Interior. In the proposal, the Public Defender assessed part of the investigative actions carried out at the
initial stage as incomplete and belated, and called on the investigation authorities to conduct a number of
specific investigative actions with a view to meet efficacy standards. The Public Defender’s Office monitored
the criminal trial of the case in the first instance court. In the nearest future, we will look into the court’s
judgments and will continue to monitor further proceedings in this case.

1.5. The case of Temirlan Machalikashvili

Since 2018, the Public Defender has been calling on the Georgian Parliament to use all of its parliamentary
oversight tools to ensure effectiveness of the investigation into the death of Temirlan Machalikashvili.* We
also proposed to the Parliament to establish an interim investigative commission.” Unfortunately, on 25
January 2020, the Prosecutor’s Office of Georgia ceased investigation on the ground that it did not find any
elements of crime in the conduct.

The Public Defender’s Office examined the case materials in full. It detected a number of questions that
remained unanswered by the investigation. In particular, the investigation did not extract recordings of over-

State to take urgent action to remedy this problem. See CPT, Report on the Visit to Georgia Carried out from 10 to 21
September 2018, (CPT/Inf (2019) 16), par. 128

42018 Report of the Public Defender to the Parliament of Georgia, Thilisi, 2019, pp. 32-33; 2019 Report of the Public
Defender to the Parliament of Georgia, Thilisi, 2020, p. 47.

> Ibid., p. 38.
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the-radio talks as well as full information on telephone communications, calls, text messages and other
communication via telephone apps and social networks exchanged between and among officials responsible
for police operations and oversight.'®

For this reason, on 27 March 2020, the Public Defender requested the Prosecutor-General's Office to reopen
the case and conduct a thorough investigation into the infringement on Temur Machalikashvili's right to life.
Regrettably, the Prosecutor’s Office did not take up the Public Defender’s proposal.”

1.6. Murders of juveniles in Khorava Street

The case of juveniles murdered on 1 December 2017 in Khorava Street has been in the center of Public
Defender’s attention for years already.™

As it is known to the public, after the Public Defender looked into the case materials, she called for
launching an investigation into an alleged white-collar crime. The Prosecutor-General’s Office did not
heed the Public Defender’s proposal. Instead of opening a criminal investigation, the Prosecutor’s office
launched an internal investigation, which remained ongoing in the reporting period too. Nor did the
prosecution take into account the Public Defender’s recommendation to inform the public on the results
of its internal investigation and to furnish the investigation materials to the Public Defender’s Office.™

As in the previous years, in 2020 as well, the Public Defender made a request to the prosecution office to
share its internal investigation materials but the Prosecutor’s office did not release the requested information
to us stating that the investigation was still ongoing.?® Neither were we granted access to view the internal
investigation materials on an exceptional basis.?" Accordingly, the investigation results remain unknown to
us.

The Public Defender’s view is that the prosecution office should complete its internal investigation promptly
and adequately assess the wrongdoings perpetrated by prosecutors or investigators.

16 Public Defender's Office, Department of Criminal Justice , Activity Report 2019, Thilisi, 2020, pp. 12-13

7 Letter from the Prosecutor-General's Office no. 13/21165 dated 10 April 2020

8 See, for example, 2018 Report of the Public Defender to the Parliament of Georgia, Thilisi, 2019, pp. 33-35; Public
Defender’s Office, Department of Criminal Justice, Activity Report 2019, Thilisi, 2020, pp. 13-14.

192018 Report of the Public Defender to the Parliament of Georgia, Thilisi, 2019, 37-38; 2019 Report of the Public Defender
to the Parliament of Georgia, 2020, p. 47.

20 Letters from the Prosecutor-General's Office no. 13/86091 datd 9 December 2019 and no. 13/39978 dated 17 July 2020.
21 Letter from the Prosecutor-General's Office no. 13/71392 dated 9 October 2019.
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1.7. Investigation into the deaths of prisoners in the penitentiary

Belated and inadequate medical services have been one of the problems most frequently complained of by
inmates. Moreover, prisoners have been reckoning that bad quality and/or delayed medical assistance was
to be blamed for deaths of prisoners inside the penitentiary system but these allegations have been
remaining without adequate response from relevant State bodies.

With a view to checking the validity of these allegations, the Public Defender’s Office looked into 17 criminal
cases administered through 2015-2018 concerning deaths of prisoners. Investigations in these cases were
ceased on the ground that investigative authorities did not detect elements of crime. Four of the cases
concerned alleged suicides, while 13 other cases involved sudden deaths due to deteriorated health of the
prisoner.

Our examination revealed both flawed investigations and ineffective medical services the prisoners were
provided with.# In regard to investigations, we found the following: investigations into the deaths of prisoners
would be launched and conducted by the Investigative Department of the Ministry of Corrections — a body
lacking institutional independence. None of the cases we studied was investigated by the Prosecutor’s office.
According to our assessment, there had been delays in conducting some important investigative actions
such as extraction and inspection of video footages, interviewing a deceased prisoner’s co-inmates and
doctors, etc.

Investigations were aimed at finding out (excluding) whether prisoners had been exposed to physical
violence or had been forced into committing a suicide. But the investigative authorities would not get
interested in the quality of medical services provided and whether the deaths had been caused by
inadequate or belated medical treatment. Investigation would not determine whether the medical personnel
acted negligently. In some cases, the investigation did not obtain medical documentation of deceased
prisoners. When inquiring into the medical services provided to the prisoners, the investigative authority
would only confine itself to obtaining a forensic medical report, which it would then use to prove the death
did not involve any violence and thus there was a ground for ceasing investigation.

As mentioned above, in addition to flawed investigations, the study of the seventeen prisoner death cases
raised legitimate questions as to the quality of medical services provided to prisoners in the penitentiary.

In a number of cases, our study of forensic medical reports revealed that prisoners had had heavy illnesses®®
they were not diagnosed with while they were alive and thus they did not receive treatment for those
illnesses. For example, a prisoner died of cardiovascular and respiratory failure developed as a result of
tuberculosis so that the prisoner's medical files kept in the penitentiary system did not even mention anything
about TB and, consequently, the prisoner did not receive any anti-tuberculosis treatment. Based on other

22 For detailed information, please view Public Defender’s Office, Department of Criminal Justice, Activity Report 2019,
Thilisi, 2020, Chapter on the Right to Life.
23 Cardiovascular diseases, tuberculosis, interstitial pneumonia, etc.
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cases that followed the same pattern as in the example, prisoners’ medical files led us to conclude that
quality of medical services provided to the deceased prisoners prior to their deaths had been decisive in
engendering their lethal outcomes.

The Public Defender believes that, in criminal proceedings concerning deaths of prisoners, investigation
authorities must pay attention to not only such reasons of deaths as psychological or physical violence, but
also to the quality and adequacy of medical services provided to each deceased prisoner in their life to
ascertain (exclude) provision of improper treatment or neglect by the medical personnel capable of leading
to the prisoner’s death.

1.8. Investigation into the pardons granted by the President of Georgia

Pardoning by the President of Georgia of convicted prisoners who were serving their imprisonment
sentences for premeditated murders and were released from the penitentiary with a considerable part of
unserved sentences remaining as a result of presidential pardons in 2019 was evaluated by the Public
Defender as a violation of the right to life.* A criminal investigation into the alleged abuse of official capacity
during the pardon proceedings that commenced on 20 September 2019 is still ongoing and no tangible
progress has been made so far.?6 Considering the positive obligations the State has under the fundamental
right to life and the high public interest toward the case, the Public Defender's Office requested the
Prosecutor-General's Office to grant the Public Defender access to inspect the criminal case materials on an
exceptional basis; however, our request was denied.?’

Unfortunately, up to the present day, the Public Defender remains uninformed of how the investigation
progresses, for example, how effectively, timely and thoroughly the relevant investigative actions are being
carried out.

1.9. Work safety-related challenges

Despite the positive steps made toward ensuring a higher standard of occupational safety, 2¢ the number of
workplace deaths remained high in 2020 — a fact indicative of challenges in this field. Thirty-nine people died
and 249 were injured at work in the reporting period.

242019 Report of the Public Defender to the Parliament of Georgia, Thilisi, 2020, p. 44
25 Public Defender's Office, Department of Criminal Justice, Activity Report 2019, Tbilisi, 2020, pp. 14-16.

% |etter from the Prosecutor-General's Office no 13/3710 dated 27 January 2021. The authorities are conducting
investigation into an alleged abuse of official capacity in the process of presidential pardon — a crime under Article 332(1)
of the Criminal Code.

27 Letter from the Prosecutor-General's Office no. 13/53054 dated 14 September 2020

28 More detailed information is available in the Labor Rights chapter.
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Violations of work safety norms were detected at all of the work sites inspected by the Labor Inspection
Department last year. Inspection materials suggests that most frequent violations at high-risk, heavy, harmful
and hazardous workplaces relate to employers’ failure to identify hazards in the workplace and work sites
and to assess and manage risks accordingly, lack of required training and instruction, and employees not
wearing individual protection equipment. Violations of the Technical Regulations on Safety Norms of
Working at Heights approved by the Georgian Government’s Resolution no. 477 as of 27 October 2017 are
also not infrequent.

Every worker's right to safe and healthy work environment is a widely-recognized principle that stems directly
from the right to security of person and constitutes one of the fundamental principles of human rights. 2°
Article 3 of the European Social Charter (the right to safe and healthy working conditions) directly relates to
Article 2 of the European Convention on Human Rights, which provides for the right to life.?® The article
applies to the entire economy of a country covering both public and private sectors.

Accidental deaths in the workplace fall within the protection scope of Article 2 of the European Convention.
In particular, states have the obligation to ensure safe working conditions. This obligation includes adoption
of health and safety regulations in the workplace providing for preventive and protective measures against
most of the risks recognized by the scientific community and laid down in international regulations and
standards.’!

In such cases, as established by the case-law of the European Court of Human Rights, the obligation of the
State under Article 2 is not limited to adopting regulations for the protection of people’s safety in public
spaces, but also includes a duty to ensure the effective functioning of the regulatory framework.3 For
example, in Cevrioglu v. Turkey, the European Court found violation of Article 2 on account of the inadvertent
loss of life at a construction site because the Government had not duly checked observance of safety norms
at the site.

The Public Defender is actively monitoring occupational safety-related developments in the country and will
be presenting its assessment of action plans, legal obligations and activities performed in this field to the
public periodically.

1.10. Protection of the right to life in the Occupied Territories

Violations of the right to life in the Occupied Territories remains alarming. Infringements on the right to life
of Davit Basharuli in 2014, Giga Otkozoria in 2016, Archil Tatunashvili in 2018 and Irakli Kvaratskhelia, a
Georgian citizen killed at the Russian military base in Nabakevi Village, Gali District, Occupied Abkhazia are

2% The European Committee of Social Rights (ECSR), Conclusions |, p. 22.

30 The European Committee of Social Rights (ECSR), Conclusions XIV-2; The European Committee of Social Rights (ECSR),
Conclusions 36.

31 The European Committee of Social Rights (ECSR), Marangopoulos Foundation for Human Rights (MFHR) v. Greece,
application no. 30/2005, Decision of 6 December 2006, par. 224.

32 ECtHR, Cevrioglu v. Turkey, application no. 69546/12, judgment of 4 October 2016, par. 62
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proofs of this. We wish to emphasize that perpetrators of all of these killings are representatives of the de
facto regimes in the Occupied Territories who remain unpunished despite numerous calls for bringing them
to justice.

Whereabouts of five ethnic Ossetians who went missing after the 2008 war remain unknown. Among these
five individuals are three Ossetian young men who presumably disappeared in the Georgia-controlled
territory on 13 October 2008.3* For years, the Public Defender has been requesting the Prosecution Office
to provide the public with information on the progress of its investigation into the disappearance of these
individuals 3* It should be stated that, according to the European Court of Human Rights, disappearance of
people in conflict zones in the life-threatening circumstances gives rise to a State’s positive obligations under
Article 2 of the European Convention. 3> The European Court considers it life-threatening when a person is
detained by unidentified servicemen, without any subsequent acknowledgement of the detention.®

Also, in the context of the right to life, the closure of the so-called checkpoints by the occupation regimes is
a serious challenge. As a consequence, ethnic Georgian residents are prevented from entering the Georgian
Government-controlled territory for the purpose of receiving quality medical services. Even before the
Covid-19 pandemic, the de facto government in Tskhinvali banned movement of people across the so-called
checkpoint completely. For this reason, it has been a year since we are witnessing an increased number of
people dying from not receiving required medical assistance in the Occupied Territories.>” With deep regret
we are mentioning the tragic deaths of 2 individuals*® who tried to swim across the Enguri river to get in
Zugdidi by bypassing the occupation line.* Transporting patients from Akhalgori into the Georgian
Government-controlled territory also remains a difficult task. The de facto government continues imposing
unlawful and discriminatory restrictions on issuance of movement permits.

It should be mentioned that on 21 January 2020, the European Court of Human Rights rendered a historic
judgment in the case of August 2008 war finding Russia responsible for the serious violations of human
rights perpetrated against Georgian citizens. Russia was also condemned for infringements the right to life,
since Russia did not ensure effective investigation into the unlawful violations of the right to life after the
2008 war.

33 For further details, see 2014 Report of the Public Defender to the Parliament of Georgia, Tbilisi 2015, p. 848
342019 Report of the Public Defender to the Parliament of Georgia, Tbilisi, 2020.

35 See ECtHR, Koku v. Turkey, judgment of 31 May 2005, § 132; Osmanoglu v. Turkey, judgment of 24 January 2008, & 75.
36 See ECtHR, Baysayeva v. Russia, judgment of 5 April 2007, § 119; Beksultanova v. Russia, judgment of 27 September 2011,
§ 83.

372019 Report of the Public Defender to the Parliament of Georgia, Thilisi, 2020, p. 405.

38 A deceased man washed up on the shore of Enguri is supposed to be a resident of Gali, available at <
https://bit.ly/3subGO4 > [last viewed on 30.03.2021].

39 The man swam across Enguri to get in Zugdidi dies, 22 September 2020, available at <https://bit.ly/37QuMo8> [last
viewed on 30.03.2021].
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Proposals

To the Parliament of Georgia:

B Amend the Organic Law of Georgia on the Public Defender of Georgia to the effect of vesting
the Public Defender with the power to access case-files of cases involving ill-treatment and/or
deprivation of life before the termination of investigations.

Recommendations

To the Prosecutor-General:

B Periodically inform the public of the results of an official inquiry instituted on account of
shortcomings identified in the investigation of the murder of juveniles on Khorava Street; to share
the case-files of the inquiry with the Public Defender’s Office; based on the outcomes of the
official inquiry, to consider instituting an investigation on account of either official negligence or
exceeding official powers;

® In the Prosecutor-General's report submitted to the Parliament under Article 172 of the
Parliamentary Rules of Procedure, the Prosecutor-General to provide information on the
effectiveness of investigations into right to life violations.

B Within the framework of the investigation into deprivation of life, to supply to the Office of the
Public Defender of Georgia requested information regarding investigative and procedural
actions, indicating respective dates.

B |n criminal cases concerning prisoner deaths occurred before 1 May 2019, not only to focus on
allegations of physical or mental violence, but make scrupulous inquiries into the quality and
adequacy of medical services provided to deceased prisoners while they were still alive, including
by conducting a competent analysis of relevant medical documents; report on the measures
undertaken in this regard and their results in the report presented under Article 172 of the
Parliamentary Rules of Procedure.

To the Minister of Justice:

" With a view to eliminating flaws in the maintenance of medical documentation, introduce an
electronic medical card system.

To the Minister for IDPs from Occupied Territories, Labor, Health and Social Protection:

®  Amend the mental health program to provide for treatment of somatic diseases of patients in mental
care institutions; as an interim measure before the mental health program is amended, the Ministry

34| Report of the Public Defender of Georgia 2020



should give patients in mental care institutions access to a family doctor and provide them with
transportation to medical institutions as necessary;

Amend the mental health program to include management of medication side effects according to
the existing national guidelines, by means of providing required medical tests and consultations;

Ensure systematic collection and maintenance of statistics of deaths in mental care institutions, with
indication of cause of death.
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2. Prohibition and Investigation of Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment

2.1. Introduction

In 2019, 154 applications were lodged with the Office of the Public Defender where citizens alleged
incidents of ill-treatment committed by law enforcement officers. Among others, prison officers were
cited as the possible perpetrators of alleged ill-treatment in 77 applications and police officers in 60
applications; 16 applications concerned inadequate conditions in penitentiary establishments and 50
applications* were filed regarding delaying an investigation into the allegations of ill-treatment. '

In 2020, following up on citizens’ applications as well as acting proactively, i.e., responding to information
disseminated publicly, representatives of the Public Defender paid 286 Vvisits to penitentiary
establishments and met 1159 prisoners individually. 15 visits were made to the National Centre for Mental
Health, where representatives of the Office met 46 patients.

As regards the visits made within the National Preventive Mechanism, which implies supervision through
scheduled and random monitoring of places of deprivation of liberty, in 2020, 136 visits were made to
104 places of deprivation/restriction of liberty (penitentiary, police and psychiatric establishments). The
findings of this chapter and respective recommendations are based on the information obtained through
these visits.

In the context of preventing ill-treatment, it is important to ensure that the monitoring body is able to
perform its tasks freely. In this regard, the incident that took place on 21 January 2020, during a hearing
of the Committee of Human Rights and Civic Integration of the Parliament of Georgia, is noteworthy. At
the hearing, in gross violation of the law, the Minister of Justice of Georgia showed the video footage of
a confidential meeting of the Public Defender’s representative with a prisoner. This meeting had taken
place in a cell. The minister criticised the actions of the Public Defender’s representative thereby
attempting to discredit the Public Defender personally and the institution as a whole, undermine the trust
in them and stir up aggression in radical groups. For this action, the Ministry of Justice and the Special
Penitentiary System were fined by the State Inspector. Furthermore, systemic monitoring of the video
surveillance system of the penitentiary system was launched and, as a result, numerous shortcomings
were identified. In this regard, an incident that took place on 23 January 2020 is also noteworthy. The
information containing confidential details was posted on the official website and the social media page
of the Special Penitentiary Service. Notably, it contained details of the Public Defender’s visit to

40 32 applications concerned delayed investigation of alleged ill-treatment by penitentiary staff and 18 applications
concerned delayed investigation of alleged ill-treatment by police officers.

41 According to the State Inspector’s Service, in 2020, the service received 291 notifications from TDIs that concerned
violence allegedly committed by officials of the Ministry of Internal Affairs. As regards alleged incidents of physical and/or
psychological violence against prisoners by penitentiary staff, investigation was instituted in 30 criminal cases.
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penitentiary establishment no. 9 and the names/surnames of those prisoners who had met and/or the
Public Defender and the Deputy Public Defender wished to meet. Such an action is unprecedented by its
implication, contradicts both the Constitution of Georgia and international law and, in the Public
Defender’s view, amounts to a crime.” This virulent campaign launched by the Minister of Justice against
the Public Defender and the Public Defender's Office took various forms in the penitentiary
establishments throughout the year. This issue is discussed below.

In 2020, representatives of the Public Defender received numerous reports about the use of
disproportionate and excessive force by the police during arrests and alleged incidents of ill-treatment
committed after arrests. According to our monitoring results, there is an increase in the number of
incidents of ill-treatment of persons arrested in administrative proceedings. In 2020, out of the suspicious
cases identified by the Special Preventive Group, injuries were inflicted during and after arrests in 34.3%
of them. In 2016, out of the suspicious cases identified by the Special Preventive Group, individuals
arrested in administrative proceedings sustained bodily injuries during and/or after arrests in 12.8% of the
cases. In 2017, the same indicator amounted to 26.4%, in 2018 to 26.8% and in 2019 to 31.8%. Since 2017,
there has been a rising number of incidents of ill-treatment of persons arrested in administrative
proceedings and this trend has been maintained.

As regards the context of the penitentiary system, the primary problem is the informal rule, which, in its
turn, creates a conducive environment for violence. In terms of incidents of ill-treatment in the
penitentiary system, another significant challenge is the long-term isolation of prisoners and their
placement in de-escalation rooms and solitary confinement cells. It is also noteworthy that psychiatric
patients are not protected against violence and inhuman and degrading treatment. The violent
environment existing in the establishments and the notorious practice of physical and chemical restraint
of patients is particularly problematic.

Another significant obstacle in terms of the fight against ill-treatment is ineffective investigation, which
the Public Defender has discussed for years. In this regard, the investigation of the events of 20-21 June
2019 should be pointed out. The Public Defender discussed this issue in the 2019 Parliamentary Report as
well. Unfortunately, as of 2020, the Public Defender’s main findings about the relevant problems and
challenges remained the same. In 2020, the case of Temur Abazov was particularly worrying. At the final
stage of the proceedings, the prosecution dismissed charges without justification, thus depriving the court
of the possibility to examine the criminal case before it. The prosecution virtually contributed to the
acquittal in this case.

In 2020, similar to the rest of the world, the major challenge in Georgia was COVID-19 and coping with
its results. In this context, the Public Defender’s representatives scrutinised the situation in penitentiary
establishments, the Ministry of Internal Affairs and psychiatric establishments. This examination revealed
significant challenges in terms of working and living conditions of penitentiary staff, the failure to

42 Article 352 — Influencing the Public Defender of Georgia.
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compensate restrictions of prisoners’ contact with the outside world and the need for introducing
alternative opportunities to ensure rehabilitating activities for prisoners.

As regards the measures taken to prevent the spread of COVID-19 in psychiatric establishments and to
control the epidemic situation, in the Public Defender’s opinion, the conditions of sanitation and hygiene
in the establishments, the overcrowding, the inability to maintain distance and the staff's failure to use
personal protective equipment properly increase the risk of spreading the infection. Furthermore, upon
the admission of a patient to the inpatient facility, testing is only available when the patient shows the
symptoms.

Based on the study of the above issues, and in the context of the ongoing pandemic, the Public Defender
presents detailed recommendations in this report.

This chapter consists of three subchapters: 1) practice that amounts or can amount to ill-treatment; 2)
safeguards from ill-treatment/risk factors causing ill-treatment; and 3) investigation of alleged incidents
of ill-treatment. Each subchapter discusses incidents of ill-treatment that take place in penitentiary
establishments, the Ministry of Internal Affairs and psychiatric establishments, respective risk factors and
legislative shortcomings.

Detailed information about the progress made in terms of the fulfilment of the Public Defender’s
recommendations made in 2019 to fight and prevent ill-treatment, as well as a detailed analysis of the
issues discussed in the present chapter, is available in the 2020 Special Report of the National Preventive
Mechanism.®

2.2.Practice That Amounts or Can Amount to IlI-Treatment

This subchapter reviews the incidents of ill-treatment identified in the penitentiary system, the Ministry of
Internal Affairs and psychiatric establishments. Furthermore, we highlight the preconditions within these
systems that lead to the risk of ill-treatment or, as in many cases, cause such treatment.

The following causes ill-treatment in the penitentiary system: physical and psychological violence against
prisoners, the informal rule, the regime in the special risk and closed prison facilities and the practice of
placing prisoners in de-escalation rooms and solitary confinement cells for a long time. As regards the
system of the Ministry of Internal Affairs, the incidents of physical and psychological violence by police
against persons in custody amounts to ill-treatment.

Under certain circumstances, a failure to manage withdrawal syndrome can amount to ill-treatment.
Infrastructural problems in TDIs also need to be mentioned in this regard. In the context of psychiatric

43 See also the 2020 Report on the Activities of the Department of Criminal Justice t of the Office of the Public Defender of
Georgia.
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establishments, psychological and physical violence is augmented by the physical environment in which
patients have to live, which amounts to ill-treatment.

2.2.1.  The Penitentiary System

Violence

Isolated incidents of alleged physical violence against prisoners by the staff of closed prison facilities have
been identified. Furthermore, the monitoring has also revealed some incidents of psychological violence.
Notably, prisoners placed in closed prison facilities spoke about the offensive and aggressive attitude on
the part of the staff. There were incidents where the prison staff verbally abused prisoners because they
had gone on a hunger strike to express their protest, for lodging complaints against the staff or for
telephoning the Public Defender’s Office. In some cases, according to prisoners, the staff would refuse to
give them a pen and a paper so that they could not write a complaint and would threaten them with the
ban on their phone calls in the form of disciplinary sanctions if they dared to call the Public Defender.*

Inter-prisoner violence remained problematic in the reporting period. For instance, during a visit to
penitentiary establishment no. 8, the Special Preventive Group received three notifications about
prisoners subjecting a foreign prisoner to physical and psychological violence. According to this
information, Georgian prisoners beat their foreign cellmates, took their personal items from them and
used their pay cards without permission to make phone calls or buy food items for themselves in the
prison shop. Reportedly, the foreign prisoners requested the administration to move them to another
cell, however, without any success until they self-harmed in protest and only after that, they were moved
to another cell.#

Informal Rule
Similar to the previous years, in 2020, managing penitentiary establishments by resorting to the informal
rule remained a serious challenge in terms of protecting prisoners from violence. Administrations of
penitentiary establishments delegate powers to informal leaders (the so-called watchers) and rule the
establishments informally with their help that implies silencing prisoners, prohibiting them from discussing
problems and maintaining an imaginary order in the establishments. This problem is also discussed in the
survey published by NGOs in 2020.%

The informal rule is characterised by physical and severe psychological inter-prisoner violence.
Psychological violence is mainly manifested in extortion, debasement, marginalisation and other actions.
As a result, a certain segment of prisoners that enjoy privileges enforce the informal rule with repressive

4 1t should be pointed out that, in these cases, prisoners declined to pursue legal response from the Public Defender.

4 1t is important, for alleviating the dire situation of foreign prisoners, to take into account as much as possible their
linguistic, religious and cultural characteristics when allocating prisoners to cells. Similarly, the dietary needs of various
religious beliefs are not taken into account when preparing food.

4 The Influence of the Criminal Underworld Over Managing a Penitentiary Establishment, available at:
https://bit.ly/317WODP, [accessed 18.03.2021].
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methods, which often lead to violence among prisoners and are manifested in punitive measures against
those that disobey the informal rule. Again, in 2020, during the monitoring conducted by the Special
Preventive Group in penitentiary establishments nos. 17 and 15, it was obvious that some prisoners were
actively interfering in the group’s communication with prisoners and kept those prisoners willing to
discuss problematic issues at a distance.

Problems related to the informal rule in the penitentiary establishments became evident, among others,
on 31 October 2020 and later on 14 January 2021 in Ksani penitentiary establishment no. 15. A group of
prisoners first obstructed the staff members of the Public Defender’s Office from observing the process
of the exercise of the right to vote and later prevented them from talking to the establishment’s physician.
It is also noteworthy that, on 4 December 2020 and 13 January 2021, in establishment no. 8 a prisoner
threatened the staff members of the Public Defender’s Office and requested them to discontinue their
visit to the prison.#” In light of these incidents, it is evident that obstructing the staff members of the Public
Defender’s Office has assumed a systematic character that threatens the security of the Office personnel.

In the opinion of the Public Defender, the manifestation of aggression by privileged prisoners against the
institution of the Public Defender in such a form and scale demonstrates the repressive and violent
methods of the informal rules faced by non-privileged prisoners. This also shows that the enforcers of the
informal rule enjoy support from the administration.

It is no surprise that prisoners mostly shy away from openly confronting the criminal underworld,
especially in those circumstances, where the administration of the penitentiary system cooperates with
the representatives of the criminal underworld and uses them for “settling relations” (hunger strikes,
complaints and other forms of expressing dissatisfaction or conflict situations). Accordingly, prisoners
rarely report these issues to the investigative authorities. They prefer to use channels for confidential
communication with the Public Defender’s Office.

In 2020, the Public Defender’s Office examined those few cases where the prosecutor’s office had
instituted investigation based on prisoners’ applications alleging commission of crimes by the criminal
underworld and representatives of the administration acting as their protector or complicit by omission.
The Public Defender’s Office scrutinised eight such cases in 20204 and presented the relevant findings to
the public.#

47 Establishment no. 8 is a closed prison facility and it is noteworthy that this prisoner always moves around the particular
area of the establishment where our staff members are present for monitoring purposes.

48 Qut of these eight cases, three are closed criminal cases (they concern events of 2013-2015); one case is pending
(concerns the events of 2020); three cases are completed official enquiries (they concern alleged events of 2017-2018); and
one case is a pending official enquiry (concerns the events of 2020). Accordingly, case files of six closed cases could be
studied fully and case files of two pending cases could be studied partially as the Public Defender’s Office has limited
statutory powers in terms of accessing case files in pending investigation/proceedings.

49 See in detail the 2020 Report on the Activities of the Criminal Justice Department of the Office of the Public Defender of
Georgia.
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The purpose of this examination was to assess to what degree the authorities investigate alleged criminal
incidents related to the criminal underworld; how timely and comprehensive the investigative actions are
and to what extent they identify possible perpetrators and alleged incidents that fall under the Criminal
Code.

This examination revealed that prosecutorial authorities of Georgia discharge their powers inadequately
and their investigative actions are punctuated with serious shortcomings. The conclusion is that the
state/investigative authorities are not motivated to respond effectively or punish perpetrators.

Despite reported crimes (threats, beatings, extortion, economic crimes, abuse of power, etc.) and the
duty to start an investigation, the prosecutor’s office would refuse to institute proceedings and refer the
issue to be examined by the Inspectorate General of the Ministry of Corrections.*® The latter having no
investigative powers would limit its activities to an official enquiry. It should be pointed out that the
investigative jurisdiction of the Inspectorate General, considering the institutional independence, did not
include investigating alleged incidents of crime committed by the staff of the penitentiary
establishments’/penitentiary service. This approach of the prosecutor’s office failed to give prisoners a
sense of security and the willingness to cooperate with the investigation. Furthermore, it turned out that
an investigation was instituted only with regard to the incidents that resulted in either death or torture of
a prisoner.

In terms of investigations conducted by prosecutorial authorities, numerous shortcomings were identified
even in those cases where an investigation was instituted and various individuals, inter alia, personnel and
even directors of penitentiary establishments were prosecuted/convicted.

In a number of cases, actions imputed to both prisoners and prison staff were categorised under lenient
provisions of the Criminal Code. In most cases, the investigation completely overlooked the possible
involvement of the prison staff in the crime even though it had been alleged by the main actors of the
case and even by some officials of the penitentiary system that prison staff were involved.

Our study showed delays in investigative actions and collecting evidence that made it impossible to obtain
certain information. Furthermore, in these cases, the investigative authorities did not question CCTV
operators who carry out 24-hour surveillance of the prison territory. They did not look at the incidents
involving the movement of unauthorised individuals around the prison and failed to obtain cell tower
data confirming the movement. This and other investigative actions would make it possible to verify the
information adduced by witnesses.

The case files showed that the inactivity of the penitentiary system towards the existence of the criminal
underworld and its influences is rarely assessed from a legal point of view. The investigative authorities
did not even question high-ranking officials of the penitentiary system (apart from prison administration)
and failed to conduct necessary investigative actions in this regard. This was despite the fact that a

0 Currently, the Monitoring Department of the Special Penitentiary Service of the Ministry of Justice.
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representative of the penitentiary system alleged that staff members and the management of the then
Penitentiary Department were responsible for granting privileges to the so-called watchers.

In one of the cases, a victim notified the investigative authorities that the prison governor and the deputy
settled disputes among prisoners with the help of authority figures in the criminal underworld. Conversely,
according to the prison director, who was questioned in this case, the administration aimed at averting
mass prisoner dissatisfaction and disorder. Therefore, priority had to be given to prisoners who were
identified as leaders among others, enjoyed authority and at the same time cooperated with the
Penitentiary Department. The investigative authorities did not examine how authority figures in the
criminal underworld subdued other prisoners and the methods they used in case of disobedience.
Similarly, they did not show any interest in other alleged criminal offences committed in the past and
failed to identify other alleged victims. Moreover, it was revealed in this case that granting privileges to
certain prisoners in a penitentiary establishment, which implied the right to move freely in the penitentiary
establishment at any time of the day, was agreed with the Head of the Penitentiary Department and his
deputy. The investigative authorities did not carry out any investigative actions regarding granting
privileges to the so-called watchers by the management of the Penitentiary Department.

In 2020, the Public Defender’s office examined the case of a prisoner who alleged that the so-called kitty
(the common fund belonging to the criminal underworld) was collected in a closed prison facility. An
investigation was instituted and is pending before the Imereti, Ratcha-Lechkhumi and Kvemo Svaneti
Police Department, under Article 223" of the Criminal Code of Georgia.”’

In addition to the cases conducted by the Prosecutor's Office, the Public Defender's Office also examined
the case files of the official enquiry of three cases carried out by the Inspectorate General of the Ministry
of Corrections. The timeline of the alleged action is 2017-2018. As mentioned above, the prosecutor’s
office, by failing to investigate the possible crimes committed by administration personnel and delegating
the cases to the Inspectorate General of the Ministry of Corrections, excluded prosecutorial supervision
for the examination of the issue, which is supposed to be one of the priorities for the state and which
serves as a basis for the restriction of numerous prisoners’ rights on a daily basis.

Despite the fact that the Inspectorate General interviewed the complainant and several prisoners, no
detailed additional questions were asked. Several prisoners refused to cooperate with the Inspectorate
General and to comment. The Inspectorate General did not try to question other prisoners in the
establishment who could provide some information about the presence of the so-called watchers and
their privileges.

There was a similar case in 2020. A prisoner complained about the influence enjoyed by the members of
the criminal underworld over other prisoners and the privileges granted to them by the prison
administration, as well as the administration using them for their agenda. In this case, the prosecutor’s

> Letter no. MIA 4 20 02471896 of the Ministry of Internal Affairs, dated 4 September 2020 and letter no. MIA 6 2100641133,
of the Ministry of Internal Affairs, dated 16 March 2021.
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office again forwarded the application of the Public Defender’s Office to the Monitoring Department of
the Special Penitentiary Service for a response.®

Based on the above-mentioned, it can be concluded that the inactivity of the penitentiary system towards
the existence of the criminal underworld and its influences is rarely assessed from a legal point of view.

Treatment Amounting to Ill-Treatment

Similar to the previous years, the special risk prisons and closed prison facilities are based on static security
principles with a particularly restrictive, prohibitive and unconditionally strict regime that is not conducive
to positive changes in prisoners’ behaviour.>® Prisoners of special risk and closed prison facilities are
locked up in their cells for 23 hours without meaningful activities. They can only spend one hour in the
exercise yards. The poor infrastructure of the exercise yards cannot ensure relaxation or recreation for
prisoners.>* Prisoners with high risk are subjected to more extensive statutory restrictions on their contact
with the outside world.>® The restrictive regime in the establishment and limited contact with the outside
world exacerbate prisoners’ psychological condition and cause their aggression towards the personnel
and other prisoners. Such conditions create a violent environment, which is followed by prisoners
expressing protests in the form of going on hunger strikes and inflicting self-harm. This, in turn, entails
frequent resort to security measures by the administration. Building constructive and positive relations
that are based on trust between prison staff and prisoners is important for ensuring control and security
in penitentiary establishments.

The practice of limiting prisoners’ communication with the outside world in closed (penitentiary
establishments nos. 2 and 8) and special risk (penitentiary establishments nos. 3 and 6) prison facilities
and the absence of activities tailored to their needs not only contradict the normalisation principle but
also adversely affect prisoners’ physical and mental health. This, in turn, increases the risk of violence
against prisoners. Such a practice directly contradicts international standards®® and can amount to cruel,
inhuman and degrading treatment.

Similar to the previous years, prisoners were kept isolated for lengthy periods in closed and special risk
prison facilities.*” It is noteworthy that there is an increase in the number of prisoners placed alone in

%2 | etter no. 13/11466 of the Office of the Prosecutor General of Georgia, dated 21 February 2020. The Office of the Public
Defender of Georgia has no information about the progress and results of the official inspection as of January 2021.
33 The Council of Europe, Committee of Ministers, Recommendation No. R (82) of the Committee of Ministers to Member

States Concerning Custody and Treatment of Dangerous Prisoners, adopted by the Committee of Ministers on 24
September 1982 at the 350th meeting of the Ministers' Deputies, available at: https://bit.ly/39DLIFD, [accessed 31.01.2021].
>* These exercise yards are cell-type rooms with a wall on all four sides and a metal lattice in the otherwise open ceiling.
There is some exercise equipment in the yards.

%5 Unfortunately, during the period when special conditions were introduced and visits were restricted in the penitentiary
establishments, in some cases, the ban on telephone and personal correspondence was still used as a disciplinary sanction.
%6 215t General Report of the CPT, CPT/info(2011) 28, Strasbourg, Council of Europe, 2011, para. 52.

> For instance, during a visit to penitentiary establishment no. 6 in 2020, more than half of the prisoners were placed
separately and most of them were in the cell alone for months.
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penitentiary establishment no. 3.8 Under the statute of the penitentiary establishment, prisoners are
usually placed in single or double occupancy cells.>® This decision is within the discretion of the director.
The Public Defender regards this issue as problematic considering the fact that there is no statutory duty
to substantiate such decisions. It should be pointed out that isolation of a prisoner for months and years

contradicts international standards and, in the Public Defender’s view, amounts to ill-treatment.°

The Public Defender has been urging the Minister of Justice for years that de-escalation rooms should be
used as a last resort and only with proper justification, not more than 24 hours, and in conditions of
multidisciplinary work. Despite this, prisoners are still placed in de-escalation rooms and solitary
confinement rooms for lengthy periods for ulterior and punitive purposes.®' This practice, in the Public
Defender’s view, amounts to cruel, inhuman and degrading treatment.

Under the statutes of the penitentiary establishments, the maximum duration for placing the
accused/convict into a de-escalation room s still set at 72 hours. Furthermore, the number of times a
prisoner could be placed in a de-escalation room or a solitary confinement (safe) cell for security reasons
is not limited. A prisoner is usually placed in a de-escalation room or solitary confinement (safe) cell for
the maximum period, virtually without an interruption, for several days with an interval of hours.®? It should
also be pointed out that juveniles are still placed in de-escalation rooms.®

Instant verbal de-escalation methods are not used to ease the situation before a prisoner is placed in the
de-escalation room, and multidisciplinary work with juveniles is not carried out after their placement in a
de-escalation room. Placing juveniles in the conditions existing in the solitary confinement (safe) cells and
de-escalation rooms, especially for a lengthy period, is impermissible. Such a treatment against juveniles
amounts to inhuman and degrading treatment.®

The use of de-escalation rooms and solitary confinement (safe) cells for ulterior reasons also remains
problematic. Due to the absence of psychosocial support services and other resources to manage

58 At the time of the visit in 2020, there were 34 prisoners placed separately, during the visit of 16-17 September 2019, there
were 27 prisons placed separately.

% For instance, the statute of penitentiary establishment no. 6 approved by order no. 108 of the Minister of Corrections
and Probation of Georgia of 27 August 2015, Article 15.

80 Harakchiev and Tolumov v. Bulgaria, applications nos. 15018/11 and 61199/12, judgment of the European Court of Human
Rights of 8 July 2014, para. 204.

611t is noteworthy that compared to accommodation cells, prisoners face extremely dire conditions in a de-escalation room
or a solitary confinement cell; they have limited access to personal hygiene items and dishwashers; prisoners’ access to
their clothes is limited. During their stay in a de-escalation room, prisoners are mostly prohibited from taking a shower and
having a stroll; their right to use the shop, make a phone call, maintain correspondence and have visits are limited.
Therefore, prisoners perceive this measure as a punishment.

62 This is the case in penitentiary establishments nos. 2, 3, 6 and 8.

83 For instance, de-escalation rooms and solitary confinement (safe) cells are used for juveniles in penitentiary establishment
no. 8.

64 Extract from the 2" General Report of the CPT [CPT/Inf(92)3], para. 56.
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situations in penitentiary establishments, the administration places prisoners with mental health problems
in de-escalation rooms for a prolonged period.

Placing prisoners in de-escalation rooms and solitary confinement (safe) cells should be a measure of last
resort and the use of a de-escalation room for security purposes should be preceded by other, less
intrusive measures. Transfer to a de-escalation room and solitary confinement (safe) cells should be used
as an urgent measure and should be as short as possible; ¢ its duration should not be more than 24
hours. % At the same time, adequate care by a joint multidisciplinary team (a psychologist, a social worker,
a doctor and a psychiatrist, if necessary) should be provided. If placement in a de-escalation room for 24
hours and the care by a multidisciplinary team prove to be insufficient, a prisoner should be immediately
transferred to the psychiatric unit of medical establishment no. 18 for accused and convicted persons or
another psychiatric clinic.

Similar to the previous years, full-body search of prisoners in penitentiary establishments is still a routine
procedure and is not based on an assessment of the risks posed by the prisoner. Even if a search is done
through a scanner in penitentiary establishments nos. 8, 12 and 2, prisoners are still subjected to strip
search and instructed to do squats. During the full-body search, all parts of the body are stripped at once
and not from the waist up and waist below. Such practice contradicts the establishments’ requlations and
international standards.®” This practice, in the view of the Public Defender, amounts to degrading
treatment of prisoners, which is especially worrying in the case of juveniles as it may be more harmful to
the child.

Full body search should be conducted only based on specific and justified suspicion, under the conditions
of respect for human dignity and in accordance with an established procedure. A scanner should be
installed in all penitentiary establishments and should be used as an alternative to the full-body search.
Furthermore, in those cases where the scanner was used as an alternative method, other methods should
not be used additionally.®

In addition to the issues addressed above, the Public Defender has been discussing for years the provision
of timely and quality somatic (physical) health-care services and mental health care for prisoners in
penitentiary establishments. The failure to solve these problems can be regarded as ill-treatment.
Important recommendations made by the Public Defender in this regard have not been fulfilled. Among
others, the number of mid-level health providers, including nurses on duty in penitentiary establishments
has not been increased. A strategy to attract mental health-related service providers has not been
elaborated either. Periodic mental health screening has not been introduced in penitentiary
establishments. The number of psychiatrists has not been increased; therefore, the number of daily

5 Idem.

6 Extract from the 2"@ General Report of the CPT [CPT/Inf(92)3], para. 56. The CPT report on the visit to Georgia from 10-
21 September 2018, (CPT/Inf (2019) 16), para. 94.

57 The Nelson Mandela Rules, Rule 50.

68 After examination with a scanner, the search of a person is allowed only if the scan confirms that the person has a
prohibited/unauthorised item (@among other sources, the statute of penitentiary establishment no. 8, Article 647).
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consulted patients exceeds 15. The frequency of a psychiatrist's visits is not adequate and the waiting
period exceeds two weeks. The secondary legislation still does not determine the composition of a
psychiatric multi-group, duties of each member of the multi-group or the procedure for organising and
providing psychiatric care. A guideline on crisis prevention and crisis management has not been
elaborated and the medical personnel of penitentiary establishments have not been retrained in crisis
prevention and crisis management. A multidisciplinary group has not assessed the needs of those
psychiatric patients that do not need in-patient treatment. Individual biopsychosocial intervention plans
have not been developed to provide appropriate assistance based on identified needs.

Restrictions introduced for preventing the possible spread of Coronavirus had ramifications for juveniles’
physical and mental health. The lack of meaningful activities is detrimental for any prisoner. It is however,
even more harmful to juveniles, who have a particular need for physical activity and intellectual
stimulation.®® Juveniles’ menu is virtually the same as the menu of adult prisoners.

2.2.2.  The System of the Ministry of Internal Affairs

The National Preventive Mechanism received numerous complaints regarding the wuse of
disproportionate, clearly excessive force by police officers during arrests and alleged incidents of ill-
treatment after arrests.” It should be pointed out that the cases under the consideration of the Public
Defender's Office concern allegations of verbal and physical abuse by police. In 2020, many arrested
individuals alleged ill-treatment, including beating, by police officers when under police control in a police
vehicle (parked or moving).

It should be pointed out that in the temporary detention facilities, where the monitoring is carried out,
members of the Special Preventive Group check the personal files of all arrested persons accommodated
before the date of the visit.

When monitoring a TDI, members of the Special Preventive Group inspect the personal files of each
arrested individual placed in the isolator before the visit. The circumstances surrounding the arrest as well
as the location, number and nature of injuries sustained may give rise to suspicion among members of
the Special Preventive Group about possible ill-treatment of an arrested individual. In 2020, the Special
Preventive Group identified 463 such suspicious cases.”! These cases cover arrests made both in
administrative and criminal proceedings. According to the data, out of 463 cases, individuals arrested in
administrative proceedings sustained injuries during and/or after arrests in 159 (34.3%) cases. In 2016,
individuals arrested in administrative proceedings sustained injuries during and/or after arrests in 12.8%

69 See the CPT standards in Juveniles Deprived of Their Liberty Under Criminal Legislation, Extract from the 24 General
Report of the CPT, published in 2015, Rule 107, available at: https://bit.ly/2PjMV8k, [accessed 27.01.2021].
70 As a result of the inspections, the Special Preventive Group received 15 natifications from 58 interviewed individuals

about alleged incidents of torture and other ill-treatment by police.
" Inspections were conducted in police territorial agencies and TDIs in the regions of Kakheti, Imereti, Ratcha-Lechkhumi
and Kvemo Svaneti, Guria, Ajara, Shida Kartli, Kvemo Kartli, Samtskhe Javakheti, Mtskheta Mtianeti and Samegrelo.
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of cases out of the total cases treated as suspicious by the Special Preventive Group. The same indicator
amounted to 26.4% in 2017, 26.8% in 2018, 31.8% in 2019 and the statistical data did not change drastically
in 2020 (34.3%).

In the opinion of the Special Preventive Group, since 2017, the trend of worsening treatment of persons

arrested in administrative proceedings has been maintained.
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The monitoring results show that, when in police custody, arrested individuals were provided with medical
services on time, but in one case, an individual received belated medical care.”? It is commendable that
the number of medical centres in TDIs has increased from 19 to 23 in 2020.

The management of withdrawal syndrome in TDls is noteworthy.” There are various methods of treating
(detoxification) withdrawal syndrome — with or without drugs.

Under the amendment of 19 March 2020, made to the Order on the Special Substitution Programme for
Treating Drug Addiction,” an exception was made for those involved in the methadone programme and
each could take the five-day dose home. Consequently, individuals involved in methadone substitution

72 The individual sustained numerous injuries and lost consciousness while resisting arrest and the police using force. Police
officers took the arrested individual in such a condition to the police station and only called an ambulance when he regained
consciousness.

73 A group of symptoms of variable clustering and severity occurring on absolute or relative withdrawal of a substance after
repeated, and usually prolonged and/or high-dose use of that substance. Withdrawal syndrome may entail psychological
disturbances, available at: https://bit.ly/3aGshWM, [accessed 09.02.2021].

4 Order no. 01-41/N of the Minister of Labour, Health Care and Social Security of Georgia of 3 July 2014 on the Special
Substitution Programme for Treating Drug Addiction.
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therapy receive a 5-day dose, which, in some cases, is consumed before the specified days, or could be
taken as evidence at the time of the arrest. In such cases, if a person were arrested and taken to a TD|,
managing withdrawal syndrome would be at stake.

The visits of the Special Preventive Group revealed that medications for withdrawal syndrome are given
to a patient to treat symptoms. These are mostly painkillers and/or sedatives, which in some cases were
not necessary and an arrested person still felt unwell. In some cases, the effects of the medication lasted
for a short time and the physician had to administer additional doses several times a day. Arrested persons
are taken to hospital only after their condition deteriorates. We have studied and established that TDI
medical staff do not have a unified guide on managing withdrawal syndrome.

2.2.3.  Psychiatric Establishments

Physical and Psychological Violence
In the Public Defender’s view, patients of psychiatric establishments are not protected from violence and
inhuman and degrading treatment. There were incidents involving physical violence and verbal abuse of
patients by staff in overcrowded psychiatric establishments in 2020 too.” For instance, during the
monitoring visit made to LTD Tbilisi Mental Health Centre, patients spoke about beatings, rude and
indifferent treatment. During the visit, the Special Preventive Group itself witnessed those incidents where
personnel shouted at patients, addressed and replied to them in a rude manner.”

There are also incidents involving conflict and inter-patient violence in psychiatric establishments. This
problem is even more serious in large psychiatric establishments with a chaotic, non-therapeutic
environment, overcrowding and inadequate living conditions.” One of the causes of the problem is the
lack of an inter-patient conflict prevention strategy in the establishments. Consequently, the staff is unable
to identify the dangers posed by the patients. To ensure a safe and therapeutic environment, it is
important that, in addition to the conflict and violence prevention tool, the establishments have a strategy
for the actions to take in the event of conflict and violence.

Treatment Amounting to lll-Treatment
Psychiatric establishments have the duty to ensure that patients are treated in a safe and therapeutic
environment and in the conditions respecting their dignity.”

The Public Defender maintains that the living conditions in which patients have to live and receive
treatment in psychiatric establishments, amount to ill-treatment. During the visits in 2020, the situation
was especially difficult in this regard at LTD Centre for Mental Health and Prevention of Addiction.

5 It should be pointed out that patients in LTD Senaki Mental Health Centre did not mention physical violence by the
personnel but unethical and rude manner of communications remain problematic in this establishment as well.

76 The 2020 Report of the National Prevention Mechanism of the Public Defender of Georgia, p. 158.

T Ibid., p. 158.

8 CPT Report on Involuntary Placement in Psychiatric Establishments, CPT/Inf(98)12-part, para. 32.
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Overcrowded wards, faulty and outdated WCs, unhygienic conditions, especially against the background
where patients are not allowed to be in the open air or engage in meaningful activities, create a
particularly depressing and harsh environment. It should be pointed out that the inpatient establishment'’s
infrastructure is not fully or partially adapted for people with mobility and sensory impairments.

There are 4, 5 and sometimes 6 patients living in some wards at LTD Centre for Mental Health and
Prevention of Addiction and LTD Tbilisi Mental Health Centre. Therefore, it is impossible to ensure the
standard of the minimum living space. It should be stressed that living conditions did not improve in
psychiatric establishments that were inspected in 2020. Furthermore, there is no uniform nutrition
standard, determining a psychiatric establishment’s duty to provide the patients with appropriate
products and calories.

In accordance with the Law of Georgia on Psychiatric Care, the restraint method is an exceptional measure
of last resort used for safety reasons and its use is permissible only when the patient poses a threat to his
or her own health or another person’s health and the danger cannot be averted otherwise.® The state
should contribute to reducing and eradicating the use of physical® and chemical® restraints on inpatients.
However, according to the monitoring results of 2020, the state and its institutions did not direct their
efforts towards this end.

The monitoring visits have demonstrated that restraint methods are still actively used in psychiatric
establishments to manage the behaviour of agitated and/or aggressive patients. The use of mechanical
restraint is even on the rise in the LTD Centre for Mental Health and Prevention of Addiction.®® It is
noteworthy that physical restraint is usually used in combination with chemical restraint.8 Isolation is
another method of restraint used. From interviews with the patients of LTD Tbilisi Mental Health Centre,
we learned about a possible incident of resorting to lengthy isolation in this clinic. Psychiatric
establishments do not record all the methods of restraint that they use. Similar to the previous years,
psychiatric establishments only document the use of mechanical restraint.

In the Public Defender’s opinion, the established practice of restraint methods is explained by the fact
that psychiatric establishments do not have a policy of crisis prevention and do not use non-violent (de-

79 The Special Preventive Group visited LTD Centre for Mental Health and Prevention of Addiction, LTD Senaki Mental
Health Centre and LTD Tbilisi Mental Health Centre.

8 The Law of Georgia on Psychiatric Care, Article 16(1).

81 Under Article 16.2 of the Law of Georgia on Psychiatric Care, "methods of physical restraint are isolation and/or physical
restraint of a patient in a specialised ward.”

82 According to the CPT, chemical restraint implies forcible administration of medication for the purpose of controlling a
patient's behaviour. See, Means of restraint in psychiatric establishments for adults (Revised CPT standards), introduction.
8 According to the data of the first 5 months of 2019, 64 cases of physical restraint were identified in the establishment
whereas according to the data of the first 5 months of 2020, there were 79 such cases.

84 This is suggested by medication doses entered in “immobilisation logbooks".
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escalation)®® methods that in the end would eradicate the practice of restraint methods. Unfortunately,
the psychiatric establishments’ administration policy is not aimed at minimising the risks of escalation.

Involuntary Treatment of Inpatients of Psychiatric Establishments

Compulsory medical interventions used in psychiatric establishments to fulfil the prescription carry a high
risk of arbitrariness. The risk of arbitrariness is even higher against the background where neither forcible
administration of prescribed injections nor rapid tranquillisation performed against the patient’s will to
control his/her behaviour is documented.® Information about these procedures can only be obtained
when speaking to a patient or witnessing the procedure.®” According to the patients at LTD Thilisi Mental
Health Centre, the forcible administration of injections is a frequent occurrence in the establishment and
even other patients are involved in this procedure. Incidents of male patients being involved in the process
of giving injections by force to female patients have also been identified.

In the Public Defender’s opinion, the established practice of rapid tranquilisation against a patient’s will
does not have an adequate justification or legal safeguards, leads to complete or partial suppression of
the patient's consciousness and reflexes as well as excessive sedation and violates the patient's physical
integrity.® This amounts to inhuman and degrading treatment of a patient. Under international standards,
the informed consent of the patient regarding the treatment is crucial as it concerns the use of powerful
psychotropic medications, the use of which may cause suffering and significant harm to an individual’s
health. Treating a patient without consent may reach the threshold of torture and ill-treatment.®

Inpatient psychiatric care is voluntary in Georgia except in cases determined by law.?® Voluntary implies
a patient expressing a genuine will that he/she wishes to receive psychiatric care at a psychiatric
establishment. The legislation provides for the need to establish a patient’'s informed consent for
hospitalisation and treatment, which must be confirmed in a medical document.”’ Most patients sign the
informed consent form upon entering a psychiatric establishment unknowingly or unwillingly.*

8 The following are the constituent elements of de-escalation technique: immediate assessment of a potential crisis and
prompt intervention; problem solving orientation; empathy and persuasion; stress management or relaxation techniques
such as breathing exercises; allowing personal space to a person; offering a choice; giving time to think.

8 |n case of forcible injection, medical documentation only refers to injection administered without prescription.

87 In LTD Senaki Mental Health Centre, the Special Preventive Group witnessed the incident of forcible administration of
injection.

8 Article 17 of the United Nations 2006 Convention on the Rights of Persons with Disabilities protects the physical integrity
of a person.

8 Interim report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment,
A/63/175, 28 July 2008, para. 63, available at: https://bit.ly/3uecqgF, [accessed 30.12.2020].
% The Law of Georgia on Psychiatric Care, Article 15.1.

9 The Law of Georgia on Psychiatric Care, Article 17.2.
9 According to patients, they do not know what they signed; some of them cannot even remember signing.
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It is important to obtain informed written consent from a patient from the very beginning, continuation
and alteration of the course of treatment.? The admission of a person to a psychiatric establishment on
an involuntary basis should not automatically lead to his/her involuntary treatment.®*

The monitoring results demonstrate that patients are not informed about the methods of their treatment
or alteration of the course of the treatment. Informed consent is not sought where the strategy of the
treatment is modified to ensure that a patient is involved in this process to the maximum degree possible.
This problem is caused by the fact that the legislation does not determine the obligation to obtain
informed consents for hospitalisation and treatment separately.

The formal and illusory nature of voluntary placement and treatment of patients in a psychiatric
establishment is also confirmed by the fact that patients cannot leave psychiatric establishments
voluntarily. The gist of voluntariness implies that a patient should be able to withdraw informed consent
for hospitalisation at any time and leave the psychiatric establishment.

In the Public Defender’s opinion, formally voluntary psychiatric inpatients requesting discharge, should
be immediately discharged if there is no legal basis for the use of involuntary psychiatric care. Similar to
the previous years, lengthy hospitalisation of psychiatric inpatients remains problematic in 2020. The
Public Defender has been discussing this issue for years. The Public Defender's recommendation
regarding needs assessment of patients placed in psychiatric clinics for more than 6 months and the
recommendation about discharging and referring them to community-based services remain unfulfilled.
It is also important to elaborate a plan for setting up shelters based on an estimated number of potential
beneficiaries. Even though patients do not often need active treatment, they cannot leave the hospital
due to the lack of support services in the community and since the patients have nowhere to go.*

2.3.Safeguards Against Ill-Treatment/Risk Factors Causing Ill-treatment

To prevent ill-treatment, persons deprived/restricted of/in their liberty must be provided with the
minimum set of legal safeguards at the legislative level and in practice. The existence of statutory

93 “Every competent patient, whether voluntary or involuntary, should be given the opportunity to refuse treatment or any
other medical intervention. Any derogation from this fundamental principle should be based upon law and only relate to
clearly and strictly defined exceptional circumstances. “Extract from the 8" General Report of the CPT on Involuntary
Placement in Psychiatric Establishments, para. 41.

9 Extract from the 8™ General Report of the CPT on Involuntary Placement in Psychiatric Establishments, para. 41, available
at: https://bit.ly/2PcedxF, [accessed 30.12.2020].

% As of 12 June 2020, there were 12 patients for more than 6 months in LTD Centre for Mental Health and Prevention of

Addiction. Out of the 12 patients, 5 patients had been placed in the centre for more than a year. Among them are those
patients that had been in the inpatient psychiatric facility since 2011. As of 16 September 2020, there were 71 patients (24
men and 47 women) for more than 6 months in LTD Thilisi Mental Health Centre. Out of them, 5 patients had been placed
in the establishment for more than a year. There are patients in the establishment who had been placed in the inpatient
psychiatric facility since 2008, 2014, 2015, 2016 and 2017.
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procedural guarantees and their effective enforcement reduces the risks of ill-treatment, as it is possible
to identify and respond to illegal actions.

2.3.1.  The Penitentiary System

The Public Defender commends the adoption of new regulations aimed at increasing the effectiveness of
the procedure for identifying, documenting and reporting cases of violence to the investigative
authorities.®® The regulations determined the duty of a medical professional to notify directly the State
Inspector of Georgia about alleged incidents of ill-treatment. The Public Defender also commends
another amendment determining medical professionals’ duty to describe, photograph and report injuries
to investigative authorities, irrespective of the prisoner’s informed consent, whenever he/she suspects
that the prisoner could have been subjected to torture or other inhuman treatment. Unfortunately, in the
reporting period, medical professionals did not undergo training sessions in documenting and
photographing injuries.

The information supplied by the State Inspector of Georgia on the complaints received regarding
incidents of violence against prisoners is noteworthy. In 2020, an investigation was launched into 30
criminal cases involving alleged physical and/or psychological violence against prisoners by prison staff.
Of these, the information given in applications/complaints served as the basis for instituting investigation
in 25 cases. This indicates that, in 2020, individual applications filed by prisoners remained to be the main
source of information on alleged violence against prisoners.

The Public Defender of Georgia maintains that the faulty practice of identifying and documenting
incidents of alleged violence is preconditioned by the absence of a confidential environment for doctor-
prisoner meetings. Inadequate qualifications of doctors and the lack of information should also be
pointed out. Under such conditions, physicians fail to explain to prisoners the significance and purpose
of documenting injuries or gain their trust.

In the reporting period, the preventive visits paid to penitentiary establishments revealed that the
imbalance caused by the large number of prisoners and the small number of staff®” could not ensure a
safe, secure and orderly environment in prisons. There is a problem of overcrowding in both semi-open
and closed prison facilities. For instance, 1700 convicted persons were placed in semi-open prison facility
no. 17 during the visits of the Special Preventive Group.®® At the material time, there were 100 prisoners
per one employee of the Legal Regime Department, which is a great challenge in terms of order and
security.®® Inadequate staffing and its consequences in the context of the Coronavirus pandemic were

% QOrder no. 663 of the Minister of Justice of Georgia of 30 November 2020.

9 Legal Regime and Security Officers.

% Monitoring visits were paid to penitentiary establishment no. 17 on 30 April, 1 May and 7 May.

9 There were 50 employees in the penitentiary establishment around the clock, seven days a week. 34 Legal Regime and
7 Security Unit Officers (including heads of these units) as well as 9 managers of the central administration (director,
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particularly serious. In terms of the risks of ill-treatment, it can be said that the current situation, which
causes an even busier work schedule for employees during the pandemic, also affects their attitude
towards prisoners.

Furthermore, in penitentiary establishments for remand detention and deprivation of liberty, accused and
convicted persons are placed together which often causes conflicts. This also violates international

100

standards'™ and the requirement established by the Imprisonment Code regarding the placement of

accused and convicted persons separately.”’

The Public Defender believes that large penitentiary establishments should be transformed into smaller
establishments with balanced infrastructure, both in terms of safety and order and risks in terms of
infection control.

Effective complaint and inspection procedures are fundamental safeguards against ill-treatment in
penitentiary establishments. Prisoners should have avenues of complaint open to them both within and
outside the context of the prison system, including the possibility to have confidential access to an
appropriate authority.® In the reporting period, similar to the previous years, obstacles were identified
in terms of the exercise of the right to request/complain. There were complaint boxes displayed in all
penitentiary establishments visited in 2020. However, the boxes remain within the area of video
monitoring, which allows the identification of a complainant.

According to some prisoners placed in penitentiary establishments nos. 8 and 6, the administration does
not supply them with items necessary to file a complaint’® and obstructs the dispatch of complaints. In
those cases where prisoners manage to write a complaint and put it in the box or give it to a prison officer
for its dispatch,'® they often do not know whether the correspondence reached the intended recipient.
According to prisoners, correspondence addressed to the Public Defender is also blocked.'®

deputies and heads of departments). Employees are on duty on alternate days. There were 17 employees of the Legal
Regime Department on duty.

100 |n accordance with the United Nations Standard Minimum Rules for the Treatment of Prisoners (the Nelson Mandela
Rules), adopted by General Assembly resolution 70/175, untried prisoners shall be kept separate from convicted prisoners
Rule no. 11(b)).

10" The Code of Imprisonment, Article 9.2.

102 Extract from the 2" General Report of the CPT, published in 1992, para. 54, available at: https://bit.ly/3ubiT50, [accessed
18.01.2021].

103 During a visit made to penitentiary establishment no. 6 on 26 June 2020, it was revealed that the administration had not

opened complaint boxes since 16 March.

1041t is important for the exercise of the right to complain to provide prisoners with paper, confidential complaint envelopes,
and pens.

1051n 2020, after the introduction of the special conditions, prisoners’ letters and complaints are dispatched through security
or regime officers instead of social workers.

106 In July-August 2020, the Public Defender's hotline received 7 notifications from penitentiary establishment no. 6
regarding blocking prisoners’ correspondence addressed to the Public Defender's Office and other agencies. The Public
Defender’s Office verified the information and established that prisoners’ complaints had not reached the office.
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It is particularly worrying that prisoners, despite their desire, cannot exercise their right to complain
because of the criminal underworld existing in the penitentiary system. It is alarming that the resort to
the complaint mechanism constitutes one of the risk factors for ill-treatment in the system. In particular,
according to the informal rule, writing a complaint is unacceptable and the complainant will be punished
accordingly.’” This problem is also discussed in the survey published by NGOs in 2020.08

It should also be pointed out that, despite the Public Defender’'s recommendation, the role of social
workers in explaining to a prisoner his/her rights in detail and giving information about the procedure for
filing a request/complaint and the procedure for the examination of these requests/complaints did not
improve in the reporting period.

2.3.2.  The System of the Ministry of Internal Affairs

Under the Criminal Procedure Code of Georgia,'® an arresting officer must notify an arrested person
about his/her rights and the ground for arrest. However, similar to the previous years, the practice of
notification of rights by police to an arrested person remained problematic. The interviews conducted by
the Special Preventive Group showed that arrested persons are usually not notified about their rights
either in the process of arrest or before questioning or they are informed partially.™

The Public Defender welcomes the placement of posters in police stations for raising awareness about
the rights of arrested individuals." However, in addition to informing through posters, which a person in
custody may not even be able to read, it is important to provide them with information about their rights
orally and promptly in a language, they understand.

Immediate access to a lawyer is a crucial safeguard for an arrested person against police ill-treatment, as
arrested persons are most vulnerable in the very first hours in terms of pressure and ill-treatment by the
police.

107 Against the background that almost half of the entire prison population serves sentence in open prison facilities
(penitentiary establishments nos. 14, 15 and 17), out of 1,384 applications lodged by prisoners with the Public Defender’s
Office in 2020, only 57 applications were filed by prisoners from these three penitentiary establishments. The information
supplied by the Ministry of Justice about inter-prisoner violence that allegedly took place in penitentiary establishments is
also noteworthy. According to this information, in 2020, there were 465 notifications and out of this number, only eight
incidents were reported from penitentiary establishment no. 17; one notification was sent from penitentiary establishment
no. 14 and no reports were made from penitentiary establishment no. 15.

108 The Influence of the Criminal Underworld Over Managing a Penitentiary Establishment, available at:
https://bit.ly/317WODP, [accessed 18.03.2021].

109 The Criminal Procedure Code of Georgia, Article 38(2) and 174(1).

0 Lawyers also point out this issue and they maintain in their interviews with members of the Special Preventive Group

that prisoners learned about their rights from the lawyer for the first time.
" In the absolute majority of police stations and TDIs visited by the Special Preventive Group in 2020, there were large
posters at the entrances that imparted information about procedural rights.
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In 2020, according to our monitoring results, the indictor of involving a lawyer within the first 24 hours is
considerably better. Notably, in 2020, a lawyer was involved in the case within the first 24-hour period in
45% of 430 criminal cases; a lawyer was involved in the case within the first 48-hour period in 29% of
cases.”™ It should also be pointed out that the time of the request or contacting a lawyer by an arrested
person is still not documented.

As regards informing the family, according to the data processed by the Special Preventive Group, in
2020, out of the 84% of the processed criminal cases, notifications were given within the statutory three-
hour term." The situation in this regard is slightly worth compared to the previous year but remains
stable overall.™

Similar to the previous years," the Public Defender maintains that the Ministry of Interior should develop
a concrete mechanism allowing verification whether arrested individuals are notified about their right to
contact family members, relatives and a lawyer.

Unfortunately, the recommendation that the Public Defender has been making for years concerning
maintaining audio and video recordings that are backed up by numerous international standards remain
unfulfilled to this day. The CPT recommends the Member States to take steps to monitor police
interviewing standards and procedures and to introduce uninterrupted electronic (audio and/or video)
recording of police interviews, which constitutes one of the important additional safeguards to prevent
ill-treatment.” The CoE Committee of Ministers, in a decision adopted on Tsintsabadze Group v. Georgia,
called on the authorities to strengthen safeguards for the prevention of torture, notably by exploring the
possibility of extending audio/video recording of arrested or detained persons’ communications with law
enforcement agents, including interrogations and questioning.” Electronic recordings should be kept
securely for a reasonable period, made available to the detained persons concerned, and/or their lawyers,
and accessible to representatives of international and national monitoring bodies."®

In contrast, under Georgian law, an audio-video recording of the interrogation/questioning of arrested
persons in police stations is not mandatory and falls within the discretion of the police. Interviews

2 Yearly statistics on the involvement of a lawyer in a case within the first 24 hours: 2017 -15%, 2018 -11.9% and 2019 -
24.6%.

3 The Criminal Procedure Code of Georgia, Article 177.1.

4 Dynamics according to years is as follows: 2017 -71%, 2018 - 86.8% and 2019 - 94.4%.

5 The 2019 Parliamentary Report of the Public Defender of Georgia, Tbilisi, 2020, p. 89; The 2018 Parliamentary Report of
the Public Defender of Georgia, Thilisi, 2019, p. 61.

"6 Final report to the Russian Federation, Committee Against Torture, CAT/C/RUS/CO/6, 28.08.2018.

7 Decision of the CoE Committee of Ministers regarding Tsintsabadze group v. Georgia, para. 13, available at:
https://bit.ly/3a5Q0iT, [accessed 08.01.21].

18 28t General Report of the CPT, 2019, para. 81, available at: https://bit.ly/3rBonoG, [accessed 08.02.2021]. Report of the
UN Subcommittee on Prevention of Torture to the Government of Poland, CAT/OP/POL/ROSP/1, 09.01.2020, para. 47,
available at: https://bit.ly/2xXKrn7, [accessed 08.02.2021].
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conducted with arrested persons and lawyers in 2020 showed that audio or video recording of
questioning carried out in police stations is not observed.™

For years, the Public Defender has been recommending the Ministry of Internal Affairs to determine by
secondary legislation the obligation of police officers (patrol inspectors, officers of the Central Criminal
Police Department and territorial agencies) to record their communication with citizens and to determine
the procedure and terms of storing the recordings. The situation did not change in this regard in 2020.
The duty to record has not been determined in any of the aforementioned cases. As regards the duration
of storing video recordings, only the duration of storing video recordings by the body cameras of
patrolling inspectors has been determined.”® Against the background of such legislative regulation, body
cameras are seldom used in practice. According to the arrested individuals that have been interviewed,
the body cameras of patrolling inspectors were turned off during the arrests.””" According to lawyers,
when they request records, it usually turns out that either the camera was not turned on or the record
was accidentally deleted.

In 2020, many arrested individuals alleged ill-treatment, including beatings, by police officers when under
police control in a police vehicle (parked or moving). According to the 2019 Report of the State Inspector,
a police vehicle (interior is not equipped with a video surveillance system) is named as the place where
30% of the alleged crimes are committed by law enforcement officials.

In 2020, an adequate CCTV coverage of internal and external perimeters in a number of police stations
remained problematic. The practice of using a room of a Chief of Police or a Deputy Chief of Police for
interviewing an arrested person or a person being in a police station with a different status also continued.
These offices are not equipped with an audio-video surveillance system, which poses a risk of ill-
treatment.

The Public Defender of Georgia believes that any area in police agencies where an arrested person or a
citizen might be kept should be fully covered by a CCTV system. CCTV systems should be installed on all
internal and external premises of police agencies, where an arrested person might be kept except in those
cases where this can interfere with an arrested person’s right to respect for private life or confidentiality
of a meeting with a lawyer or a doctor.??

One of the most important means of identifying ill-treatment is the proper documentation of injuries and,
in general, the proper maintenance of documentation in the Ministry of Internal Affairs system, be it filling
in gaps in detention reports or proper maintenance of logbooks at police stations. This includes indicating

"9 In accordance with Article 287 of the Criminal Procedure Code of Georgia, video/audio recording is allowed during
conducting investigative actions.

120 Order no. 1310 of the Minister of Internal Affairs of Georgia of 15 December 2005 on Approving Instructions on the Rules
of Patrolling by the Office of the Patrol Police of the Ministry of Internal Affairs of Georgia, Article 127,

121 Out of 58 arrested persons, three maintained that the arrest had been recorded; four individuals did not remember
whether the arrest had been recorded by a body camera and there is no information regarding four arrested individuals.
In the rest of the 47 cases, arrested persons maintained that the arrest had not been recorded.

122 Final report to the Russian Federation, Committee against Torture, CAT/C/RUS/CO/6, 28.08.2018.
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the date and time of arrest, the date and time of taking a person to a TDI, proper maintenance of a
logbook of arrested persons, which describes the injuries on the body of an arrested person, both when
entering and leaving the facility, and other circumstances.

Similar to the previous years, the practice of inadequate maintenance of documentation about arrested
persons in territorial police agencies remains problematic. Shortcomings related to maintaining logbooks
were identified in 27 police agencies out of 62 agencies visited by the Special Preventive Group.”® It is
important, inter alia, to develop a mechanism that will enable the monitoring bodies to receive credible
information about a person’s status, his/her entering and leaving a police station.

It is noteworthy that, out of the 463 suspicious cases processed by the Special Preventive Group in 2020,
arrest reports in 122 cases fail to indicate injuries described in medical records made in the TDIs. Certainly,
there is a strong presumption in such cases that an arrested person was possibly subjected to physical
violence when under police control.

The Administrative arrest report form does not contain a column where a police officer should indicate
injuries, if any, found on the body of an arrested person. This contributes to a non-uniform practice as
some police officers describe injuries in the note section of the report and others do not.

As regards medical personnel documenting injuries found on persons placed in TDIs, the Public Defender
believes that physicians do not pay proper attention to the issue of documenting injuries and disregard
the requirements of the Istanbul Protocol. To identify an incident of ill-treatment, it is most important for
a medical professional to establish consistency between the injuries found on an arrested person’s body
and the origin of those injuries based on the person’s report of ill-treatment.’>> Similar to the previous
years, the practice of documenting injuries by doctors is punctuated with shortcomings.'

As regards photographing injuries, out of 377 cases of documenting injuries that were examined by the
Special Preventive Group in accordance with the Istanbul Protocol, photographs were taken in 67 (17.7%)
cases. The Special Preventive Group examined 50 photos; the photographs were of satisfactory quality in
four cases and the quality was not satisfactory in 46 cases. In particular, the problem was the focus and

123 According to the Inspectorate General of the Ministry of Internal Affairs of Georgia, from 1January 2020 to 15 November
2020, there were 41 incidents involving the failure to fill out logbooks or the failure to fill out logbooks properly. Letter no.
MIA 5 20 02723536 of the Ministry of Internal Affairs of Georgia, dated 20 November 2020.

124 Those cases are treated as suspicious, where the circumstances surrounding the arrest as well as the location, number
and nature of injuries sustained give rise to a suspicion among the members of the Special Preventive Group about possible
ill-treatment of an arrested individual.

125 The Manual on the Effective Investigation and Documentation of Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, Istanbul Protocol, para. 104.

126 Qut of 463 cases processed in 2020, in 377 (84.1%) cases, injuries were documented by reports drawn in accordance
with the Istanbul Protocol.

57| Report of the Public Defender of Georgia 2020



insufficient and inadequate lighting in the photos. It is also noteworthy that the TDlIs still do not have a

unified procedure for storing photographs.’?’

TDIs are important sources of notifications for the State Inspector’s Service. 291 notifications about alleged
violence committed by officials of the Ministry of Internal Affairs were filed with the State Inspector’s
Service from TDIs."?8

Out of the 463 suspicious cases processed by the NPM, notifications were not sent to the State Inspector
in 43 (9.3%) cases. Among them, there are cases where injuries are inflicted in the facial area and near
eye-sockets and the pattern and colouration of these injuries indicate that they were fresh. It should be
pointed out that this data is reduced compared to 2019. In 2019, out of the 449 cases examined by the
Special Preventive Group, notifications have not been sent in 98 cases (21.8%).

The Judge’s Role

Judges can play an important role in preventing incidents of ill-treatment.”?® Under the Criminal Procedure
Code of Georgia, at any stage of criminal proceedings, a judge applies to a competent investigative
authority in case of suspicion concerning torture, inhuman or degrading ill-treatment that an
accused/convicted person could be subjected to or when an accused/convicted person him/herself states
about it before the court.® However, it is important to amend the Administrative Offences Code of
Georgiaand provide for this possibility with regard to persons under administrative responsibility. The
importance of this recommendation is confirmed by the fact that the number of incidents of alleged ill-
treatment of individuals arrested in administrative proceedings is still high.

According to the Supreme Court of Georgia, judges applied to investigative authorities in 70 cases due
to the suspicion that an arrested person had been subjected to torture, inhuman or degrading treatment
or the person concerned stated about it before the court.™"

Regarding a judge’s role, the practice of online court trials is noteworthy. Remote court hearings are
conducted without respecting confidentiality in TDIs, as the staff does not leave an arrested individual
alone. It should also be borne in mind that an attorney also participates remotely in a court hearing
which creates a feeling in an accused that he/she is without a lawyer. The Public Defender believes that
accused persons will be less motivated to speak of ill-treatment without a lawyer and in the presence of
officers of the Ministry of Internal Affairs. This impedes the identification of possible incidents of ill-
treatment. Another aspect to be mentioned regarding remotely held court hearings is the limited

127 Photos are mostly stored in a folder on a desktop computer. Often the photos did not have the name, surname of a
person or the date when they were taken. Sometimes physicians could not find photos at all.

128 | etter no. 22000020027 of the State Inspector’s Service, dated 8 December 2020.

129 "Each State Party shall take effective legislative, administrative, judicial or other measures to prevent acts of torture in
any territory under its jurisdiction,” the United Nations Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, Article 2(1).

130 The Criminal Procedure Code of Georgia, Article 191'.

31 Letter no. P-1996-20 of the Supreme Court of Georgia, dated 8 February 2021.
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possibility for a judge to assess visually the physical and psycho-emotional state of an accused
individual.’®?

2.3.3.  Psychiatric Establishments

Similar to the previous years, in the reporting period, violent incidents in psychiatric establishments and
the practice of documenting them remained problematic. There is no legal mechanism in psychiatric
establishments for documenting possible violence against a patient and notifying the investigating
authorities. Psychiatric establishments do not respond at all to conflicts that have already occurred as
they do not have the duty to record incidents of violence in a special logbook or take appropriate action.

It is mainly the insufficient numbers and inadequate qualifications of the medical staff in psychiatric
establishments that cause ill-treatment. Enhancing the qualifications of the medical staff is particularly
important for them to be able to calm a patient verbally or by resorting to other modern methods
recognised in psychiatry, convince and persuade a patient to ensure that they undergo treatment and, in
this way, avoid the use of more restrictive measures. It is also noteworthy that due to insufficient numbers
and inadequate qualifications of medical staff, staff without special qualifications, non-medical staff or
patients participate in the process of physical and chemical restraint of psychiatric patients.

The practice of involving non-medical and unskilled personnel in the restraint process is not only a threat
to the patient's health but also a strongly stigmatising experience. The issue of the qualifications of the
staff employed in the field of psychosocial rehabilitation remains a challenge. The Public Defender’s
recommendations regarding providing psychosocial rehabilitation services tailored to individual needs,
and based on the respect for patients’ rights, in psychiatric establishments are unfortunately unfulfilled.
In addition, the mental health programme does not provide access to psychosocial rehabilitation services
for patients receiving short-term treatment.

The monitoring carried out by the National Preventive Mechanism at LTD Tbilisi Mental Health Centre
revealed that, according to the qualification documents, the psychologists working in the establishment
had not passed the relevant training courses recently and the certificates kept in their personal files date
back to 2011-2012. As regards the social workers, their personal files did not contain information whether
a social worker has a bachelor’s degree, a master's/equal to a master’s or a doctorate in the field of social
work or a respective certificate about undergoing training programme on skills required for a social
worker.

One of the most important safeguards against the ill-treatment of a patient is the implementation of an
accessible, simple and confidential internal and external complaint mechanism.™® While the legislation

132 1t should also be noted that the Public Defender's monitoring report on remote court hearings included cases where
the image of the accused was either not visible at all or was distorted and obscure. See the Public Defender’s report on
Monitoring Remote Criminal Trial, available at: https://bit.ly/3p8Z6RX, [accessed 10.02.2021].

133 Convention on the Rights of Persons with Disabilities, Article 13.
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lays down a patient’s right to lodge a complaint or an application in a court and other state institutions,'*
there is no statutory procedure to ensure that a patient makes use of these remedies.

It should be noted that, compared to the previous year, the situation in terms of the introduction of an
internal complaint mechanism has not improved. The Law of Georgia on Psychiatric Care does not
determine the duty of a psychiatric establishment to develop an internal mechanism for reviewing
patients' complaints; psychiatric establishments themselves do not make any effort to either develop or
introduce this mechanism on their own initiative.”*>

It is noteworthy that, for patients to use the complaint mechanisms in practice, it is necessary to inform
them adequately about respective legal safeguards. A vivid example in this context is LTD Senaki Centre
for Mental Health where an internal complaint box is located, albeit without any function, as patients have
no information about complaint procedures.

Information on complaint procedures, including the Public Defender’s hotline number, is inaccessible for
patients in psychiatric establishments. Furthermore, due to the lack of a telephone and the inability to
speak in a confidential environment, it is virtually impossible to reach state authorities or the Public
Defender's Office by telephone.

The amendment of the Law of Georgia on Psychiatric Care introducing a statutory mechanism for
monitoring the protection of patients' rights and the quality of services provided in the field of mental
health is commendable.”®® Under the amendment, monitoring implies on-site inspections, development
of recommendations, publication of a report and communication with stakeholders. Unfortunately, the
mechanism does not provide for the possibility of receiving either confidential or open communications
from patients or other stakeholders. Furthermore, while the monitoring grounds were supposed to be
determined by 1 September 2020, they have not been determined to this day.

Georgian legislation contains regulations that allow certain arbitrary decisions to be made by medical
staff. The provision of the Law of Georgia on Psychiatric Care vests physicians, in case of extreme necessity,
with an authority to restrict patients’ various rights for safety reasons by a written decision.’®” In particular,
a physician has the right to restrict the following rights of patients: the right to use the telephone; right
to leave the hospital for a short time; the right to receive letters, parcels and visitors; the right to own a
personal item; right to receive audio-visual information, as well as the right to information and medical
documentation about one's health condition.

It is unclear what the restriction of the right for safety reasons means. The kind of safety based on which
a doctor can restrict a patient's rights is unclear. Therefore, to prevent arbitrary decisions by physicians,

34 The Law of Georgia on Psychiatric Care, Article 5.1.9).

135 In the 2019 Monitoring Report on LTD Academician B. Naneishvili National Centre for Mental Health, the Public Defender
welcomed the introduction of the commission examining patients’ oral and written proposals and complaints, p. 10,
available at: https://bit.ly/3sIxe9H, [accessed 21.01.2021].

136 The Law of Georgia on Amending the Law of Georgia on Psychiatric Care, Chapter VII'.

37 The Law of Georgia on Psychiatric Care, Article 15.3.
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it is important to determine the procedure and criteria clearly concerning each right. As regards the
restriction of the right to access information in a language understandable for the patient and medical
documentation about his/her health condition, it is unjustified for any reason.

2.4.Investigation of Alleged Incidents of Ill-Treatment

Effective investigation of ill-treatment is one of the important safeguards for preventing this crime. All
incidents of ill-treatment must be adequately punished and all investigations need to be conducted
effectively. Unfortunately, there were challenges in this regard in 2020. From year to year, reports of
local’®® and international organisations™® address this problem.

Since 1 November 2019, the State Inspector’s Service has been working on eradicating the problem of
impunity of law-enforcement officers for ill-treatment. Here, the quality of cooperation with the State
Inspector’s Service should be noted. So far, no shortcomings have been identified in the communication
maintained with the State Inspector's Service. The Inspector's Service provided detailed information on
the investigation to the Public Defender's Office in tens of cases and provided access to the case files in
two criminal cases as an exception.

Prior to the introduction of the State Inspector's Service, the only body responsible for investigating and
prosecuting crimes of ill-treatment committed by law enforcement officers was the Prosecutor's Office of
Georgia. The Prosecutor's Office of Georgia is still investigating the crimes committed before 1 November
2019. Unfortunately, the investigation of incidents of ill-treatment carried out by the prosecutor's office
over the years does not meet the standards of an effective investigation,° nor does the agency provide
information to the public on its important cases.

Under the Constitution of Georgia, the Prosecutor’s Office of Georgia is an independent and accountable
agency. The prosecutor’s office has a significant function in terms of ensuring respect for human rights.
The independence and proper functioning of the prosecutor's office are crucial in terms of remedying
violated human rights and prevention of these violations in general. Considering the significant task of
the Office of the Prosecutor General of Georgia, it is of critical importance to start the reform of the office
to improve its institutional organisation and accountability. Therefore, the Public Defender addressed the

138 Preventing Ill-Treatment and Responding to Past Incidents, Georgian Young Lawyers' Association, 2019; Preventing Ill-
Treatment in Policing, Human Rights and Monitoring Centre (EMC), 2019; Shortcomings of Investigating Ill-Treatment by
Law Enforcement Officers and Legal Status of Victims in Georgia, the Georgian Democracy Initiative (GDI), 2018.

39 The Report to the Georgian Government on the visit to Georgia Carried out by the European Committee for the
Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT) from 10 to 21 September 2018, (CPT/Inf
(2019) 16), paras. 13-15; the 2020 Report on Georgia by the Human Rights Watch; the 2017-2018 Report on Georgia by the
Amnesty International.

40 The Special Report of the Public Defender of Georgia on the Effectiveness of Investigation of Criminal Cases of II-
Treatment, 2019, p. 6.
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Parliament of Georgia with a proposal to start the reform of the Office of the Prosecutor General of
Georgia. However, the parliament, similar to 2019, did not fulfil this recommendation in the reporting
period. Accordingly, in the Public Defender’s opinion, the need for reforming the Office of the Prosecutor
General remains relevant.

In September 20202 and March 2021, the CoE Committee of Ministers*? again called upon the authorities
to continue the reforms aimed at further enhancing the independence, effectiveness and accountability
of the prosecutor’s office. The committee observed that were constant concerns about the effectiveness
of investigations. According to the committee, a number of general measures undertaken, including in
the context of the 2017-2018 constitutional reform, appear to be insufficient and further sustained reforms
are essential to achieve the required level of independence and accountability of the prosecutor’s office.
This is considered a general measure aimed at restoring violated rights as found by the judgment of the
European Court of Human Rights.

The concrete data on instituting investigation and criminal prosecution against the law enforcement
officials by the General Prosecutor's Office of Georgia and the State Inspector's Service in 2019-2020 are
given separately. From 1 January 2020 to 31 December 2020, the prosecutor’s office instituted an
investigation in one case allegedly involving police officers and charged three persons. The State
Inspector’s Service instituted investigation in 176 incidents allegedly involving police officers and brought
charges against three individuals. Compared to the indicators of 2019, the general rate of instituting
investigation is lower in 2020. As of 1 November 2019, the prosecutor’s office instituted investigation in
298 incidents allegedly involving police officers and charged four individuals; the State Inspector’s Service,
after becoming operational on 1 November 2019, instituted investigation in 62 incidents allegedly
involving police officers and charged one individual.

Nevertheless, the indicator of instituting investigations in the incidents committed in penitentiary
establishments has increased. In particular, in 2020, the Office of the Prosecutor General of Georgia
instituted an investigation in an incident allegedly committed by staff members of a penitentiary
establishment. Within this investigation, the prosecutor’s office brought charges against one person. The
State Inspector’s Service instituted investigation in 30 cases. As of 1 November 2019, the prosecutor’s
office instituted investigation in 18 cases allegedly involving prison staff and the State Inspector’s Service
instituted investigation in one case. Nobody has been charged within these investigations.

It should be noted that both the Prosecutor's Office and the State Inspector's Service tend to institute an
investigation into the crimes allegedly committed by police officers and prison staff, mainly under Article
333 of the Criminal Code of Georgia (exceeding official powers). In 2020, an investigation was not

™ The 2018 Parliamentary Report of the Public Defender of Georgia, Thilisi, 2019, p. 84.

42 Decision of the CoE Committee of Ministers, adopted at the 1398" session on 9-11 March 2021, available at:
https://bit.ly/2QhVOdR, [accessed 22.03.2021].

43 Idem.

144 See detailed information in the 2020 Report on the Activities of the Criminal Justice Department of the Office of the

Public Defender of Georgia, the chapter on torture and other cruel, inhuman and degrading treatment.
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instituted under Article 144" of the Criminal Code of Georgia (prohibition of torture). As regards Article
1443 of the Criminal Code of Georgia (degrading or inhuman treatment), in 2020, the State Inspector
instituted investigation under this provision in 18 cases involving police officers and in 5 cases involving
prison staff in alleged ill-treatment.

Problems concerning the institution of an investigation, based on the 107 proposals submitted by the
Public Defender to the Prosecutor's Office in 2013-2019, should be noted in this context.

The Public Defender observed in the 2019 Parliamentary Report as well that not a single person had been
held responsible in criminal cases instituted based on the Public Defender’s 107 proposals submitted to
the prosecutor’s office in 2013-2019. As regards the 2020 data, within the investigations instituted, based
on the said 107 proposals, only three police officers were prosecuted and only one person was given a
victim status.

In the reporting period, the Public Defender's Office identified significant shortcomings in the criminal
cases examined from the point of view of alleged ill-treatment.

The examination of a number of applications by the Public Defender’s Office revealed that, in some cases,
the investigative authorities are not able to conduct forensic medical examination (by a
commission/complex forensics) - an important investigative action. It is impossible to secure the
participation of specialists in a particular field of medicine as they refuse to participate. It is noteworthy
that investigative authorities could not assess the culpability of some individuals due to the impossibility
of conducting a medical examination (by a commission) in the examined cases. This undermined both
the rights of the victims and the general obligation of the state to investigate an alleged crime.
Furthermore, forensic examinations took 7, 9, 18 months in three cases.

In addition to the above-mentioned, similar to 2019, there were cases of delays in conducting the forensic
psychiatric examination of accused persons in the reporting period. The reason for this was the repair
works going on at LEPL Levan Samkharauli National Forensics Bureau, the lack of expert psychiatrist
personnel and the pandemic.* It should be pointed out that delays in conducting forensic psychiatric
examinations pose significant problems in terms of the medical condition of some accused persons.

Apart from the above-mentioned, there were the following noteworthy cases in the reporting period:

Luka Siradze Case™® - in 2020, the State Inspector’s Service, as an exception, granted the Public Defender’s
Office access to case files of the Luka Siradze case (officials of the Ministry of Internal Affairs compelling
underage Luka Siradze to give a statement, which led him to commit suicide). As a result of the study of
the case files, it was revealed that it was possible that one of the key witnesses had committed perjury,
thus creating an objective obstacle for the investigation. Furthermore, one police officer attempted to
exert influence on two witnesses. There was a need to identify other possible perpetrators in this case,

14> | etter no. 5002825420 of LEPL Levan Samkharauli National Forensics Bureau, dated 29 May 2020.
146 The 2019 Report on the Activities of the Criminal Justice Department of the Office of the Public Defender of Georgia,
2020, p. 19.
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acting on behalf of the indirect witness in this case. Therefore, further scrutiny was expected from the
investigative authorities. Regarding these issues, the Public Defender submitted a proposal to the
Prosecutor General of Georgia.” Unfortunately, the prosecutor’s office did not institute an investigation
into possible perjury by the witness and possible exertion of influence on the witness. In its turn, the State
Inspector’s Service carried out the investigative action proposed by the Public Defender —identification
parade.”® At this stage, the investigation is pending before the State Inspector’s Service.

The Case of Charging Temur Abazov — at the beginning of 2020, the public’s attention was caught by the
acquittal of Temur Abazov, the former Mayor of Marneuli Municipality.

Within the criminal prosecution brought against Temur Abazov, he was charged with putting a victim in
an inhuman and degrading condition.® According to the charges, he, with the help of other individuals,
organised the public dissemination of the recording of the act. Consequently, Temur Abazov was charged
with two serious crimes. By the end of the court trial, at the stage of the closing statements, the
prosecutor’s office changed the position and dismissed the charges completely under the head of the
dissemination of the recordings. Based on this, the prosecutor’s office observed that Temur Abazov had
committed both the actions with one common intent due to which the first crime fully covered the period
of organising, storing and disseminating the recordings.

The trial court found that there was insufficient evidence in the case to prove inhuman and degrading
treatment. Since the charges for the second count had been dismissed, the court acquitted Temur
Abazov.

It should be borne in mind that, by the stage of presenting closing statements, all the pieces of evidence
in the case files have already been examined. The body of evidence indicated that accused persons had
obtained and disseminated an intimate aspect of private life. They shared these recordings with each
other, specified the nature of the video material and organised dissemination of this material on social
media, etc.

The Public Defender does not agree with the reasons adduced by the prosecutor’s office when dismissing
the charges of dissemination of recordings. Neither the provisions of the Criminal Code nor the logical
analysis of the above actions indicates that inhuman and degrading treatment implies a constituent
element of dissemination of recordings of that treatment. Public dissemination of a recording depicting
inhuman and degrading treatment further deepens the severe moral suffering experienced by a victim
and causes his/her secondary victimisation, which is why this action is punishable as a separate,
independent crime by the Criminal Code.

47 Proposal no. 15-3/10514 of the Public Defender of Georgia of 23 October 2020.

148 |etter no. SIS 5 21 00004207 of the State Inspector’s Service, dated 5 March 2021.

49 According to the charges, this was manifested in forcing the victim to abuse verbally his spouse during a live broadcast,
then urinate in a glass and wash his face with his own urine.
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The judge also observed in the judgment that these crimes do not cover each other and, however, found
that it was impossible to examine the dissemination of video recording depicting the degrading treatment
as these charges had been dismissed by the prosecution.’™®

It is particularly alarming that the prosecutor’s office, at the concluding stage of the court trial, by
dismissing the charges without any justification, deprived the court of the possibility to examine this grave
crime and virtually contributed to the acquittal. Moreover, as a result of the dismissal of charges, due to
the non bis in idem principle, restoration of justice is excluded for the future as well. By such an action of
the prosecutor’s office, the positive aspect of the prohibition of ill-treatment was not implemented for
the victim that implies effective investigation and criminal prosecution of those responsible.

Proposals

To the Parliament of Georgia:

®  To start the reform of the Office of the Prosecutor General of Georgia, to involve the
Prosecutorial Council in the process of determining the jurisdiction and separation of
competences among structural units, and approving guidelines and adopting normative acts
stemming from criminal law policy that regulate the systemic aspects of the prosecutor’s office;

®  To determine by the Imprisonment Code the duty of providing the minimum personal space of
42 metres per accused person;

®  To amend the Administrative Offences Code of Georgia to the effect of determining that,
whenever a judge suspects that a person under administrative responsibility could have been
subjected to torture, inhuman or degrading treatment or that person him/herself states about
it before the court, the judge applies to the competent investigative authorities;

®  Through amending the Law of Georgia on Psychiatric Care, to determine the application of
requirements and safeguards under Article 16 (the use of restrictions against a patient) of the
same law to forcible rapid tranquillisation of a patient;

®  Tointroduce a uniform standard and to impose a duty on psychiatric establishments to develop
binding internal guidelines on crisis prevention and management to minimise risks of escalating
situations into crises;

®  The Law of Georgia on Psychiatric Care should determine the duty of the Minister of Internally
Displaced Persons from the Occupied Territories, Accommodation and Refugees of Georgia to
develop and approve binding internal guidelines on crisis prevention and management for
psychiatric establishments so that establishments minimise risks of escalating situations into
crises without resorting to extreme measures;

®  Through amending the Law of Georgia on Psychiatric Care, to ensure a clear procedure for the
restriction of a patient’s rights by a doctor for security considerations with accompanying legal

150 Judgment of the Rustavi City Court of 12 February 2020, p. 22.
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safeguards (it should be determined based on what criteria each right can be restricted, for how
long and how this decision can be appealed); and

®  To amend the Law of Georgia on Psychiatric Care to the effect of distinguishing in express terms
between informed consent for hospitalisation and informed consent for treatment.

Recommendations

To the Government of Georgia:

To elaborate a plan ensuring the practical implementation of the guiding principles under the
Istanbul Protocol during forensic medical examinations and their timely implementation.

To the Minister of Justice of Georgia:
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To take all necessary measures to protect victims of violence, who are placed in penitentiary
establishments, among others, by transferring them to other establishments, or avoiding their
contact with prisoners who adhere to the criminal underworld;

In 2021, to ensure gradual retraining of security officers and legal regime officers in all penitentiary
establishments in issues such as conflict prevention, mediation and the principles of professional
conduct of the officers of the penitentiary service;

To ensure that statutes of penitentiary establishments are amended to the effect of stipulating that
placing prisoners in de-escalation and solitary confinement (safe) rooms can only be a measure of
last resort; the use of these measures must be substantiated and explained why it was deemed to
be without any alternative. Furthermore, the statutes should determine that the use of de-
escalation and solitary confinement (safe) rooms should be preceded by other, less intrusive
measures such as personal supervision by a staff member and video monitoring;

To ensure joint multidisciplinary work of a psychologist, psychiatrist, social worker, doctor and staff
members of other units of the establishment towards risk reduction/elimination in de-escalation
and solitary confinement (safe) rooms;

To ensure a safe environment in de-escalation rooms, including lining the walls and floors with soft
material;

To ensure that the maximum term for placing a prisoner in a de-escalation room is 24 hours;

To determine the maximum term of 24 hours of placing a prisoner in a de-escalation room; and if
placement in a de-escalation room for 24 hours and the care by a multidisciplinary team prove to
be insufficient for security purposes, a prisoner with psychiatric problems should be immediately
transferred to the psychiatric unit of medical establishment no. 18 for accused and convicted
persons or a psychiatric clinic in the civil sector;

For preventing the ill-treatment of prisoners, through systemic inspections, the Monitoring
Department of the Special Penitentiary Service should:
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Ensure the study of an appropriate response to the practice of placing prisoners with psychiatric
problems in de-escalation rooms and solitary confinement (safe) cells for a long time, the use of
handcuffs against them and the failure to provide them with psychiatric care in penitentiary
establishments; and
Ensure the study of an appropriate response to the practice in penitentiary establishments of
placing prisoners in de-escalation rooms and solitary confinement (safe) cells without any legal
ground and for punitive reasons.
In 2021, by amending penitentiary establishments’ statutes, to determine the maximum duration of
prisoners’ isolation and the duty to review isolation 14 days after the application of this measure
and thereafter, within the same time interval;
Through issuing a new secondary legislative act or amending the statutes of penitentiary
establishments, to determine the duty to carry out individual risk assessments and uphold the
principle of proportionality during full-body searches; to lay down the obligation of offering an
alternative method of full-body search (scanner; to ban requesting a prisoner to take off all of
his/her clothes at the same time);
For overcoming the problem of overcrowding in penitentiary establishments, to determine in the
action plan the duty of increasing the number of regime officers working in the prisoners’
accommodation blocks so that there is at least one officer responsible for order and security per
15 prisoners;
To ensure linguistic, religious and cultural characteristics are taken into account when prisoners are
placed in cells; and to look into the reasons why it is difficult to consider these characteristics and
develop a problem-solving plan. To ensure the needs of the representatives of different religions
are taken into account in the preparation of food;
In 2021, to ensure the separation of accused persons from convicted persons in establishments nos.
2 and §, at least in cells separated from each other;
With the view of addressing the problem of the criminal underworld and its informal rule in
penitentiary establishments, to develop a strategy for overcoming the criminal underworld and to
submit the drafted document to the Office of the Public Defender of Georgia for comments;
In 2021, to ensure training sessions in documenting and photographing injuries for all medical
professionals that document injuries in accordance with Order no. 633 of the Minister of Justice of
Georgia Approving the Procedure for Documenting Injuries of Accused and Convicted Persons
Sustained as a Result of Alleged Torture and Other Cruel, Inhuman and Degrading Treatment;
For effective identification and adequate documentation of incidents of torture and other ill-
treatment, to develop statutory guidelines on the criteria for medical professionals to use in
selecting suspicious injuries found on accused/convicted persons;
To amend the statutes of penitentiary establishments and determine the confidentiality of meetings
between medical staff and prisoners and, in case of third-party attendance, the duty to justify such
attendance in writing;
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To enable the Public Defender's Office to access the draft concept on small establishments by the
ministry and make comments;

To abolish the so-called barrack type dormitories in penitentiary establishment no. 17;

To ensure each prisoner in penitentiary establishments is provided with 42 metres of living space;

To examine and respond to the shortcomings related to physical environment identified by the
National Preventive Mechanism in monitoring reports on penitentiary establishments;

In 2021, to ensure balancing the number of social workers and psychologists in penitentiary
establishments against that of prisoners by increasing the number of social workers and
psychologists;

In 2021, to ensure the retraining of those social workers who do not have a bachelor's degree, a
master's/equal to a master’s or a doctorate in the field of social work;

To ensure that vacancies in the medical sector are filled up as soon as possible;

To at least double the number of nurses;

To ensure professional training sessions and courses for the establishments’ medical personnel in
terms of continuous medical education;

To elaborate a strategy for attracting providers of mental health-related services;

To introduce periodic mental health screening in penitentiary establishments;

Taking into account the specifics of penitentiary establishments, to determine by secondary
legislation the composition of a psychiatric multi-group, duties of each member of the multi-group
and the procedure for organising and providing psychiatric care;

To ensure that a multidisciplinary group assesses the needs of those psychiatric patients that do
not need in-patient treatment; based on identified needs, to develop individual biopsychosocial
intervention plans and provide appropriate assistance;

In 2021, for creating incentives for prisoners to be involved in various rehabilitation activities, to
start working on introducing such a mechanism that will directly reflect on the reduction of
unserved sentence or its commutation with a lesser sentence;

In 2021, to allow prisoners in closed and special-risk prison facilities to spend more than one hour
in the open air; to enable prisoners in establishments nos. 2 and 8 to have a stroll during the time
determined by the daily schedule;

The investigative agency of the Special Penitentiary Service should fully inspect the practice of
placing juveniles in de-escalation rooms and safe cells in penitentiary establishment no. 8 and the
practice of full-body search and related incidents in penitentiary establishments nos. 8 and 11 and
notify the results of the inspection to the Public Defender of Georgia;

To take all the measures to ensure that, instead of safe rooms, there are specially arranged calm
rooms that are used as a last resort and the duration of their use should not be more than several
hours. During this period, juveniles should enjoy adequate human contact and benefit from
multidisciplinary work to calm them down, assess their risks and needs and plan activities necessary
for correcting their behaviour;
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To ensure that juveniles are informed about their rights and responsibilities and the complaint
mechanism in an understandable (simple) language; to increase the role of social workers in
explaining in detail to juveniles their rights and responsibilities, the request/complaint and review
procedures once they are admitted to the establishment; also within reasonable periods, work with
prisoners either individually or in a group about their rights and obligations, filing a
request/complaint and review procedures; among others, this information should be imparted to
juveniles in brochures composed in an understandable (simple) language to be posted in places
accessible for prisoners;

To ensure the implementation of rehabilitation activities, tailored to the individual needs of
juveniles;

To build a wing for juvenile accused persons in juvenile rehabilitation establishment no. 11;

To amend Article 4.1 of joint order no. 388-n0.01-18/N of the Minister of Justice of Georgia and the
Minister of Internally Displaced Persons from the Occupied Territories, Accommodation and
Refugees of Georgia of 6 March 2019 to the effect of providing juveniles with four healthy meals a
day, one meal being a three-course dinner and to ensure that the menu for juveniles includes fresh
vegetables and fruit;

To ensure all non-Georgian speaking prisoners, if needs be, are provided with the services of an
interpreter; among others, to ensure that they are provided with information in a language
understandable to them about services and regulations in the establishment;

To ensure training on professional burnout is provided for all personnel of the penitentiary
establishments;

To pay each staff member of penitentiary establishments for their overtime work;

To enable each employee of penitentiary establishments to make full use of their leave;

To provide staff staying around the clock in penitentiary establishments with appropriate technical
arrangements so that they could maintain contact with their family members and relatives
independently and without hindrance;

In cooperation with the National Centre for Disease Control and Public Health, provide an
assessment of infection spreading risks to establishments and needs assessment in terms of
addressing these risks; furthermore, develop a plan for COVID-19 prevention and control in
penitentiary establishments;

To apply the mechanisms provided by the Criminal Code and the Criminal Procedure Code for
persons with chronic diseases and the elderly who do not pose a real threat to public safety, to
ensure the release of a convicted person due to old age; in those cases, where this is not possible,
place prisoners that are at high-risk from an epidemiological point of view in safe conditions under
special medical supervision;

To conduct training sessions for penitentiary establishments’ medical and non-medical staff on
infection control (with special emphasis on COVID-19), including the use of PPE;

All prisoners should be supplied with the necessary items of personal hygiene at the expense of the
state and their use should be effectively supervised;

Report of the Public Defender of Georgia 2020



To ensure that prisoners showing symptoms of respiratory diseases use masks in penitentiary
establishments; to ensure that prisoners are informed on preventive measures against the spread
of COVID-19 both by putting up information posters and by handing out leaflets and showing video
clips to prisoners;

To ensure periodic testing of prisoners for COVID-19;

To ensure COVID-19 vaccination of prison staff and prisoners;

Considering the current epidemiological situation in the country, by following all the measures of
infection control, to ensure the resumption of specialised doctor visits to psychiatric establishments;
Considering the current epidemiological situation in the country, by following all the measures of
infection control, to ensure the resumption of scheduled medical referral system;

In 2021, in the period of pandemic related special measures, to take additional measures to balance
the restriction of prisoners’ contact with the outside world;

To ensure immediately the alternative possibility of rehabilitation activities in the conditions of
pandemic related special measures in all penitentiary establishments; and

To ensure that social workers and psychologists, with the maximum observance of infection control
regulations, are admitted to penitentiary establishments so that they can, with the help/support of
the establishment's respective units, implement new and diverse rehabilitation activities in all
penitentiary establishments; and to increase the opportunities of involving prisoners in rehabilitation
activities.

To the Minister of Internally Displaced Persons from the Occupied Territories, Labour, Health and Social

Affairs of Georgia:
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To ensure the ministry develops and implements regulations on identifying, documenting and
notifying independent investigative authorities about incidents involving the acts referred to in
Articles 15 and 16 of the Convention on the Rights of Persons with Disabilities (torture or cruel,
inhuman or degrading treatment or punishment, exploitation, violence and abuse);

To ensure the ministry develops and implements the strategy for preventing and responding to
inter-patient conflicts, incorporating the duty to document the incidents of violence in a special
logbook as well as the duty to provide relevant psychological assistance to victims of violence;
To ensure the ministry develops and implements detailed instructions on staff relations with
patients in psychiatric establishments, incorporating the standards of protecting patients’ rights
and providing adequate psychiatric care;

To ensure that the staff of psychiatric establishments undergo training, covering minimum the
following topics: multidisciplinary work, de-escalation technique, patients’ rights and standards
of professional conduct, recovery-based approach and modern psychiatry, with particular
emphasis on ensuring that the staff understands the significance of biopsychosocial model of
psychiatric care and develops the skill-set necessary for its practical implementation;
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B To ensure the ministry, through monitoring conducted in psychiatric establishments, identifies
and prevents incidents involving violence against patients by staff, including forcible
administration of injections and medications against patients’ will;

®  To develop and introduce binding internal guidelines for psychiatric establishments on crisis
prevention and management to minimise risks of escalating situations into crises so it was not
necessary to resort to extreme measures in psychiatric establishments;

B To examine, through monitoring the psychiatric establishments, the legality and justification of
restraint methods as wells the revision of the status of formally voluntary patients after the use of
restraint methods;

B To update the instructions on the rules and procedures for the use of methods of physical
restraint through consultation with the Public Defender's Office and organisations working on the
rights of PWDs;

B To instruct the Regulatory Agency for Medical and Pharmaceutical Activities to examine the
practice of administering antipsychotic medicines and managing their underlying side effects in
psychiatric establishments;

B To study the needs in terms of providing psychosocial rehabilitation services in psychiatric
establishments and to ensure the introduction of such services in mutual cooperation with
psychiatric establishments;

®  To amend the mental health programme to make the psychosocial rehabilitation component
available to patients on short-term treatment as well;

B To examine the cases of involuntary hospitalisation of patients receiving formal voluntary
psychiatric care and to take all necessary measures for immediate discharge of patients from the
hospital concerning whom there is no legal basis for applying the procedure of involuntary
psychiatric care;

B To develop and approve, by an order of the minister, a unified form of consent for placement in
a psychiatric inpatient facility, providing complete, accurate and detailed information on
psychiatric care and patients' rights in a comprehensible manner; furthermore, the order should
determine the duty of a psychiatric establishment to provide a patient with a copy of the informed
consent and information on to whom the patient should apply if he/she does not want to stay in
the inpatient facility;

®  Toamend the minister's order™' to the effect of rendering it obligatory — at each stage of starting,
continuing and changing a patient’s course of treatment — to fill out the questionnaire (no. IV-
300-12/A) approved by Order no. 108/N;

® To develop and approve, by an order of the minister, the duty of a psychiatric establishment to
provide a patient with oral and written information about the establishment's regulations, patient
rights and inpatient policies, upon his/her placement in an inpatient facility and, later, regularly

51 Order no. 87/N of the Minister of Labour, Health and Social Security of Georgia of 20 March 2007 on Approving the
Procedure for Admission to Psychiatric In-Patient Facility.
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in a language that the patient understands; to instruct a competent authority to examine whether
patients are provided with information regularly and in a language understandable to them;

To develop and approve by an order of the minister a mandatory external procedure for lodging
applications/complaints in psychiatric establishments that are accessible, simple and confidential;
To develop and approve by a ministerial order a mandatory internal procedure for lodging
applications/complaints in psychiatric establishments that are accessible, simple and confidential;
In 2020, to ensure retraining of those social workers employed in the psychiatric inpatient facilities
of penitentiary establishments who do not have a bachelor's degree, master’s degree /equivalent
to a master’s degree or doctorate in the field of social work;

To ensure needs assessment of patients, placed in psychiatric clinics for more than 6 months, for
discharging and referring them to community-based services;

To study to what extent the infrastructure of psychiatric establishments is adapted to the persons
with mobility and sensory disabilities;

To study the issue of providing patients with a minimum living space in psychiatric establishments
in accordance with the rules and conditions of issuing a licence for medical activities and a permit
for an inpatient facility;

To support the management of psychiatric inpatient facilities in arranging a minimum of two
isolated wards with individual bathrooms in the establishment, where it would be possible to
isolate the patient before the COVID-19 test results are ready;

To examine the implementation by psychiatric establishments of the recommendations
incorporated in the Mental Health and COVID-19 Clinical Practice Recommendation (Guideline);
and

To develop and approve, by an order of the minister, a unified standard of nutrition in psychiatric
establishments, providing a healthy and balanced diet, the nutritional value corresponding to the
age, health condition and cultural/religious characteristics of individuals, and the daily ration
including fruit.

To the Minister of Internal Affairs of Georgia:
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To ensure in a pilot mode, in several police agencies audio and video recording of the process
of naotification of rights by police officers to arrested persons;

By maintaining appropriate logbooks, to ensure proper documentation of the arrested persons’
requests for family or lawyer notification;

In 2021, to increase the number of those TDIs where a medical centre is functioning; to ensure
that in those TDIs, where due to small number of arrested persons it is not planned to open a
medical centre, physicians are contracted;

To ensure for medical professionals, employed in TDlIs, training sessions are conducted about
instructions on photographing injuries found on arrested persons and storing the respective
photographic material;
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To ensure that, in those TDIs where medical centres operate, the reports drawn up by the
ambulance doctors are kept with the TDI doctors;

In 2021, to equip gradually officers of territorial agencies and the Criminal Police with body
cameras and to determine by secondary legislation their duty to record their communication
with citizens as well as the procedure and terms of storing recordings;

To determine by Order no. 1310 of the Minister of Internal Affairs of Georgia of 15 December
2005 on Approving Instructions on the Rules of Patrolling by the Office of the Patrol Police of
the Ministry of Internal Affairs of Georgia the duty of video recording communications of
patrolling inspectors with citizens. The duty of video recording should be introduced for the
following instances: identifying a person; frisking and examining a person; carrying out special
inspection and examination; restricting a person or a vehicle from moving or restricting actual
possession of an item and arresting a person;

To equip gradually police vehicles with an internal and external CCTV system;

To determine by a normative act the duty of uninterrupted video recording of a person placed
in a police vehicle with an internal and external CCTV system or, if there is no such system, with
a body camera;

To install CCTV systems everywhere in police departments, divisions and stations where an
arrested person or a person willing to give a statement has to stay;

To eliminate the practice of conducting interviews with arrested persons in the offices of a Chief
of Police/Deputy Chief of Police and to ensure such meetings take place only in the areas that
are equipped with a CCTV system;

To ensure uninterrupted audio and video recording of questioning an arrested person in several
police agencies in pilot mode;

To amend Order no. 625 of the Minister of Internal Affairs of Georgia of 15 August 2014 and to
add a column to the sample of a protocol approved by Annex 9 for entering the following
information: the time of drawing the report; the decision on the injuries on an arrested person’s
body; the circumstances of the arrest; if there was resistance to police and if force was used in
any manner;

Through maintaining a register, to ensure documenting all persons brought to police
departments, divisions and stations indicating their status, the time of entering and leaving
administrative buildings;

To introduce systematised, standardised and unified databases replacing logbooks maintained
in police agencies;

Before the introduction of the electronic databases to ensure police officers are given clear
instructions regarding filling out logbooks and are provided with guidelines about maintaining
the logbooks;

To ensure meetings between persons placed in TDIs and investigators of the State Inspector’s
Service (among others, video meetings) are held in a confidential environment;
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®  To ensure that remote court hearings in TDIs are held in a confidential environment, in the
absence of Ministry of Internal Affairs staff;

®  To ensure elaboration of unified guidelines for medical personnel on managing withdrawal
syndrome in TDIs. The guidelines should determine the volume of care to be provided in a TDI
and clear instructions on under what circumstances an arrested person must be admitted to an
inpatient facility; and

®  Toensure the inspection of the TDIs and appropriate responses to the shortcomings concerning
living conditions that were identified in the 2020 Report of the National Preventive Mechanism.

To the State Inspector:

B To ensure to a maximum extent face-to-face meetings with persons placed in TDls.

To the Prosecutor General of Georgia:

®  To conduct an effective investigation on criminal case no. 074220619801 and take steps towards
the fulfilment of the Public Defender’s proposals.
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3. Right to liberty and security
3.1. Introduction

This chapter addresses challenges related to violation of the right to liberty and security of person during
the reporting period. These are: restrictions imposed on the right to liberty and security of person on account
of the pandemic in the country; arrests made in breach of legal requirements; legislative defects lingering
for years unresolved; the way pretrial measures are applied; shortcomings in criminal trials on the charges
of illegal crossing of Georgia’s state border; defects revealed in investigative measures conducted in the case
of Ilvane Merabishvili; ineffective mechanisms of prisoner release and shortcomings while enforcing non-
custodial punishments.

The right to liberty and security of person enshrined in Article 13 of the Georgian Constitution and Article 5
of the European Convention on Human Rights implies, among others, protection of a person'’s liberty and
the requirement that a person can be imposed deprivation of liberty or other restrictions on their liberty only
by a decision of a court of law.

Protection of the right to liberty and security of person became of special importance against the
background of the pandemic. Individuals placed in quarantine/isolation were not provided with guarantees
such as an effective legal remedy while quarantined; also, criteria for applying self-isolation as a lesser
restrictive measure were not clear and predictable and there were shortcomings in the application of this
measure in practice.

It must be pointed out that the Public Defender’'s recommendations to the Ministry of Internal Affairs
contained in the right to liberty and security chapter of the PD’s 2019 report to the Parliament remained
unfulfilled up to the present day. There is no legal obligation for law enforcement officers carrying out a
special police operation to wear body cams and the law does not determine the rules of using body cams
in the process of such special operations.

3.2.Restrictions imposed on the right to liberty and security of person on account of
the pandemic in the country

52 Based on the

On 21 March 2020, emergency was declared effective in the entire territory of Georgia.
presidential decree on emergency, on 23 March 2020, the Government of Georgia issued an Ordinance On

the Approval of Measures to be Implemented in connection with the Prevention of the Spread of the Novel

152 Decree no. 1 of the President of Georgia On Measures to be Implemented in connection with the Declaration of a State
of Emergency.
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Coronavirus (COVID-19) in Georgia.™ The governmental ordinance introduced quarantine zones,
rules and procedures for implementing quarantine measures to contain the novel coronavirus were
determined by a ministerial order issued by the Minister for Internally Displaced Persons from the Occupied
Territories, Labour, Health and Social Affairs of Georgia.™ After the government-announced emergency
was over, the same rules were incorporated into an Ordinance of the Government of Georgia no. 322 dated

23 May 2020 almost unchanged.™®

Quarantine areas

In response to the challenges engendered by the Covid-19 pandemic, the State undertook a number of
measures for the protection of public health. One of such measures was the establishment of quarantine
institutions.

The type of a quarantine measure when a person is committed to effective control by State representatives
and the person has an obligation to stay in the quarantined area for a definite period of time without having
the choice of leaving the area at his/her own will (if they do leave the area, they will incur sanctions) is
considered a restriction of liberty, according to Article 13 of the Constitution of Georgia and Article 5 of the
European Convention on Human Rights. It is important that persons committed to quarantine/isolation are

provided with adequate protection guarantees.™’

Notably, as per the Public Defender's recommendation, interim amendments were made to the Law of
Georgia on Public Health on 22 May 2020 determining, in its transitional provisions, that whenever a person
is sent into isolation and/or quarantine he/she must be explained, in the manner understandable to him/her:
the reason of their transfer into isolation and/or quarantine; their right to have a lawyer; their right to inform
their relative or friend as well as the administration of their work place or education institution, if they so

wish, of the fact that they have been sent into isolation and/or quarantine and their whereabouts.™®

53 Ordinance of the Government of Georgia no.181 On the Approval of Measures to be implemented in connection with
the Prevention of the Spread of the Novel Coronavirus (COVID-19) in Georgia.

>4 Articles 6 and 8 of the original version of the “Ordinance of the Government of Georgia no. 181 dated 23 March 2020
On the Approval of Measures to be implemented in connection with the Prevention of the Spread of the Novel Coronavirus
(COVID-19) in Georgia.

155 Ministerial order no. 01-31/N On Determining isolation and Quarantine Rules by the Minister for Internally Displaced
Persons s from the Occupied Territories, Labour, Health and Social Protection remained in force until 21 May 2020 when
the state of emergency expired.

156 That ordinance was issued within the interim powers endowed on the Government under Article 453(1) of the Law of
Georgia on Public Health.

57 Advice of the Subcommittee on Prevention of Torture to States Parties and National Preventive Mechanisms relating to
the Coronavirus Pandemic, 25 March 2020, par. 9; CPT, Statement of principles relating to the treatment of persons
deprived of their liberty in the context of the coronavirus disease (COVID-19) pandemic, CPT/Inf(2020)13, par. 4.

158 Article 453(1) of the Law of Georgia on Public Health.
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In March-May 2020, the Public Defender studied situation in quarantine institutions from the perspective of
human rights protection.™ Our finding was that living conditions in quarantine areas were satisfying, for the
most part. Quarantined individuals were provided with linen and items of personal hygiene. Only in a few
cases did the respondents we interviewed raise claims in regard to living conditions. The Public Defender
positively assesses the Interior Ministry's taking into consideration of our recommendation to develop a short
guidance for the members of the Interior Ministry whose job envisaged interaction with individuals to be
transported to or placed in quarantine areas. However, the Ministry did not take up our recommendation to
make it mandatory for law enforcement members to wear body cams during involuntary enforcement of
quarantine measures.

Monitoring conducted by the National Preventive Mechanism in quarantine areas revealed only a few
cases'® in which law enforcement officials exceeded their official capacity®' or rudely treated/talked to
citizens.’® As for the treatment of somatic (physical) ilinesses of individuals in quarantine areas, we note with
satisfaction that these individuals were provided with access to a doctor. However, no one placed in
quarantine areas had information about available medical services.

Self-isolation

Both self-isolation and quarantine are restrictive measures but self-isolation is less restrictive than quarantine.
Before a person’s liberty is restricted by placing them in quarantine, less severe measures capable of
achieving the determined legitimate goal should be considered.”® Neither during the emergency in the
country nor after it was lifted did any detailed criteria exist in written form for sending people into self-
isolation. As a consequence, opting for self-isolation was related to various practical obstacles even if the
person met the requirements.

We welcome the fact that on 2 June 2020, the Georgian Government, through a governmental resolution,
introduced more criteria for sending people into self-isolation.'* In particular, the existing criteria were
expanded to cover also medical necessities warranted by a person’s health condition, disability, being under
the age of majority and other special circumstances. This allowed a broader circle of individuals to opt for

5% The Public Defender’s National Preventive Mechanism, Report on the monitoring of places of liberty restriction imposed
as part of anti-novel coronavirus (Covid-19) quarantine measures, Thilisi, 2020.

160 There were several instances of rude treatmnt by private persons and healthcare staff.

161 Two people out of 112 respondents interviewed.

162 Three people out of 112 respondents interviewed.

163 ECtHR, Enhorn v. Sweden, judgment of 25 January 2005, application no. 56529/00, par. 44.

164 Ordinance of the Government of Georgia N322 On the Approval of Isolation and Quarantine Rules, Article 11(7") and
(7).

77 | Report of the Public Defender of Georgia 2020



self-isolation.’® However, despite the legal development, there were cases in real life when requests for self-

isolation got denied even though the applicants were eligible for self-isolation.’®

Challenging a decision committing a person to isolation or quarantine

Individuals placed in quarantine or isolation must be provided with due guarantees such as an effective legal
remedy to promptly challenge a measure of quarantine that is restrictive of a person’s liberty if the person
disagrees with the decision committing them to quarantine or isolation. The Law of Georgia on Public
Health™®” does not explicitly determine rules of appealing a quarantine or isolation decision; nor does it
specify the form, the phase and the timeframe of serving the decision on the person.

The Public Defender is of the view that the legal remedy provided for in the Public Health Act is not an
effective mechanism. Decisions are first appealed under the General Administrative Code to a superior

administrative body®®

and only after the administrative remedy is exhausted, a judicial remedy can be
employed. The whole process can last months.™ Since the duration of quarantine is a matter of days, it is
important that an appeal mechanism is capable of leading to a legal outcome in the shortest time possible,
for it to be considered effective. If the restrictive measure a person has been committed to is found illegal
or disproportionate by a competent body, the person subject to such a measure must be able to leave the
quarantine area in as a short time as possible. Accordingly, the Public Defender made a proposal to the
Parliament to enact a legislation establishing a time-effective appeal mechanism enabling a judicial review
of the necessity and proportionality of a restrictive measure imposed.'” Unfortunately, the Parliament did

not take up the Public Defender’s proposal.

165 The Public Defender’s National Preventive Mechanism, Report on the monitoring of places of liberty restriction imposed
as part of anti-novel coronavirus (Covid-19) quarantine measures, Tbilisi, 2020, p. 14

166 An example is the case of Ana Arganashvili, human rights defender, who was placed in a hotel in Thilisi together with
her underage child. Both the hotel room space and nutrition were insufficient for the child. Ana Arganashvili asked for the
permission to go into self-isolation but her request stayed unanswered. She then challenged the authorities’ neglect in the
court. The City Court of Thilisi seconded Ana Arganashvili's request to move herself and her family from quarantine into
self-isolation. Apart from Ana Arganashvili's case, the Public Defender’s Office was approached also by a citizen whose
request for going into self-isolation was denied by the Public Law Entity “Emergency Service” on the ground that the citizen
and his/her family members were not meeting the criteria for self-isolation. Finally, the person was placed in quarantine in
Tbilisi where he/she stayed with his/her underage child and spouse. The applicant complained of inadequate conditions
for the underage child while in quarantine.

67 The Law of Georgia on Public Health Article 11(2)

168 The General Administrative Code, Article 178(1)

169 Under Article 183(1) of the General Administrative Code, an administrative body has 1 month for examining and deciding
an administrative complaint. The timeframe for adjudicating an administrative case is governed by the Civil Procedure
Code, which gives the judge 5 days for deciding on whether to accept a case for review (Article 445(3)). There is also a
timeframe for a court to examine a case, which is 2 months (Article 59(1)).

70 public Defender’s proposal concerning draft laws amending the Public Health Act and the Criminal Procedure Code,
available at < https://bit.ly/3sviR7L > [last viewed 25.02.2021].
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Restriction of movement

On 31 March 2020, strict quarantine measures were introduced in Georgia. These implied the Government
imposing extremely stringent restrictions, including declaration of curfew for the period of the previously
ordered national emergency."”! Movement of both individuals and vehicles at night between 21:00 and 06:00
hours, was banned."”?

Later, on 9 November 2020, movement was banned in big towns'”® from 22:00 till 05:00 hours." By decision
of the Interagency Council, since 28 November, the same restriction was extended across the entire country,
between 21:00 and 05:00 hours this time. "> The ban on movement of people and vehicles has been in force
nationwide since then."”®

Although a number of restrictive measures were lifted in March 2021, the Georgian Government has not
presented a concrete scientific method-based justification proving the necessity of keeping the movement
ban. It is important that the Interagency Council give reasons and provide the public with detailed
information on the impact the movement ban has on the containment of coronavirus.

It should be pointed out that the curfew imposed by Governmental resolution no. 322 dated 23 May 2020
approving isolation and quarantine rules was challenged in the Constitutional Court.”” In addition to
challenging the restriction’s compliance with relevant formal requirements, the plaintiff argued that the
prohibition ordered by the governmental resolution was not a proportionate restrictive measure. However,
the Constitutional Court did not accept the lawsuit for review, for the reason that the impugned resolution
was amended in the meanwhile. Normative acts imposing restrictions in connection with Covid-19 and the
restrictive measures ordered by these acts have been changing quickly and frequently,”® but the
Constitutional Court as a body of constitutional oversight must offer insurance against the risk by protecting
fundamental human rights promptly, especially when the matter of dispute is a temporary measure.

7 Ordinance of the Government of Georgia no. 204 dated 30 March 2020 that amends an Ordinance of the Government
no. 181 dated 23 March 2020 On the Approval of Measures to be implemented in connection with the Prevention of the
Spread of the Novel Coronavirus (COVID-19) in Georgia.

172 Ordinance of the Government of Georgia no.181 On the Approval of Measures to be implemented in connection with
the Prevention of the Spread of the Novel Coronavirus (COVID-19) in Georgia, Article 2(9).

173 Thilisi, Batumi, Kutaisi, Rustavi, Gori, Poti, Zugdidi.

74 Governmental ordinance no. 670 dated 9 November 2020 that amends a Governmental ordinance no. 322 dated 23
May 2020 On the Approval of Isolation and Quarantine.Rules.

7> Governmental ordinance no. 699 dated 26 November 2020 that amends a Governmental ordinance no. 322 dated 23
May 2020 On the Approval of Isolation and Quarantine Rules.

76 The Government lifted the curfew only on the nights of the New Year and Christmas as a matter of exception. See
Government ordinance no. 812 dated 30 December 2020.

77 Lawsuit no. 1548, Givi Liluashvili and Tornike Artkmeladze v. the Government of Georgia

178 By 9 March 2021, ninety-five changes have been made in the Governmental ordinance no. 322 dated 23 May 2020 On
the Approval of Isolation and Quarantine Rules.
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It is for this reason that we hold a negative view of the fact that the Constitutional Court failed to timely

179

examine constitutionality of the curfew imposed,"” especially against the background that the Court would

not be hindered by the Covid-19 pandemic as it could opt for distant proceedings.

3.3. Arrests in breach of the requirements of law

In the reporting period, the Public Defender revealed arrests of witnesses in breach on the established legal
requirements.

On 27 March 2020, the Public Defender sent the Prosecutor-General a proposal to launch investigation into
the potentially illegal arrest of, and other violations against, three individuals. According to the case materials,
three individuals were apprehended as witnesses and forced to appear in a police station. They were kept
at the police station for 12 hours but their family members did not know their whereabouts during this period.
They also did not have a lawyer. Based on the Public Defender’s proposal, investigation was opened into
the allegation of deliberately illegal arrest and coercion to testify. '8

A similar occurrence took place in August and November 2020 when police officers had involuntarily
detained individuals they were referring to as witnesses for several hours. In both cases, the Public Defender
requested the Interior Ministry’s 112" emergency service to share video footages that could corroborate the
fact of deliberate illegal arrest of the individuals. However, we were informed in response that the requested

information was not stored on the hard drive of the recording device.”'

3.4.Flaws in the law

The judgment of the Constitutional Court as of 29 December 2020 was a positive development in the
reporting period.”® Once it enters into force on 1June 2027, the judgment will invalidate™ a provision that
allows for a person detained in non-working hours to be kept in a pretrial detention facility until a competent
body hears their case. An overall detention term of the person in this case must not exceed 48 hours."® The
Constitutional Court opined that the impugned provision established unequal treatment of essentially equal
persons.

79 The Constitutional Court, namely its 1t Panel, held its pretrial conference in the case 3 months beyond the legal deadline,
on 12 February 2021.

180 pyblic Defender's Office, of Criminal Justice, 2020 Activity Report, Tbilisi, 2020, Right to Liberty and Security Chapter.
'8! public Defender's Office, Department of Criminal Justice, 2020 Activity Report, Thilisi, 2020.

182 The Constitutional Court of Georgia, Irakli Jugeli v. the Parliament of Georgia, judgment no. 32/4/1412 as of 29 December
2020.

83 Inasmuch as implementation of the judgment calls for enactment of legal amendments, the Constitutional Court
postponed its enforcement till 1 June 2021.

184 Code of Administrative Offenses, Article 247(2).
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In her 2019 report to the Parliament, the Public Defender also emphasized other shortcomings in the
legislation that have been lingering up to the present day. Many of these shortcomings can only be corrected
by means of legal amendments. One of such issues is the jurisdiction of looking into the legality of
administrative detention.’

More specifically, when a person challenges their administrative detention before a judge hearing his/her
administrative offense case, the judge never inquiries into the legality of the administrative detention and
will only discuss this issue within another, separate legal proceeding. The Public Defender’s position is that
legality of administrative detention must be dealt with within the same legal proceeding in which the alleged
perpetration of an administrative offense is heard — the same way as this happens in the context of criminal
proceedings.'®

In addition to that, the Public Defender considers how police uses the method of “keeping people away from
an area” in practice, and the way this is regulated at the policy level, problematic. The method is about a
police officer ordering people to leave a certain place for a definite time or prohibiting them to enter a
certain territory. Legally, there are no written rules for the police in which they are supposed to use this
method in practice.™® This allows police officers a too broad margin of action. In order for law enforcement
officers’ interference in the right to liberty to be foreseeable, the "keeping away” method needs to be
regulated through a normative act.

3.5.Use of preventative measures pending trial

The practice of using preventative measures pending trial remained unchanged, as in the previous years.
According to the statistical data published on the webpage of the Georgian Supreme Court, types of
preventative measures and their usage rates in 2020 and in 2019 were similar. Analysis of the statistical data
shows that detention and bail were the most frequently used preventative measures imposed on defendants
in criminal trials. Other types of measures, as in the previous years, were rarely used.

According to statistical data published on the webpage of the Supreme Court, in 2020, preventative
measures pending trial were used 9,491 times in total."®® Of this figure, pretrial detentions account for 47.1%

185 This viewpoint is also shared by the Coalition for Independent and Transparent Justice, see the Coalition’s letter to the
United Nations Special Rapporteur, available at <http://bit.ly/38p6aAU> [last viewed 04.03.2020].

186 Criminal Procedure Code, Article 176(1)(e); Article 197(1)(g). See Commentary to the Criminal Procedure Code, p. 505,
available at <http://bitly/2TMCUZ2R > [last viewed 13.03.2020].

87 pursuant to Article 25, Police Law, “a police officer is authorized to require a person to leave a definite place for some
period of time and forbid their entrance into the territory if this is necessary to prevent a threat. A restriction thus imposed
may be extended until the threat is eliminated.” Although official information we received suggests that it is not a usual
thing for the police to refer to this provision, in some cases there may be grounds for using the measure described. In any
case, we believe it is necessary to regulate the matter in detail through a normative act, which should also provide grounds
for applying this measure by the police, and procedures to be followed.

188 Statistical data as presented on the webpage of the Georgian Supreme Court, available at https://bit.ly/27Scg2g> [last
viewed 19.03.2021].
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(4,471 times). Percentage figures from the year of 2019 were similar: out of a total of 11,031 preventative
measures used by courts, detention pending trial was used in 5,205 cases, which equals 47,2%.°

In regard to non-custodial pretrial measures, the rate of using bail in 2020 has been nearly identical to the
figure in 2019. By the 2020 data, bail was used in 96,7% of cases in which non-custodial measures were
employed. This figure is slightly greater than the one in 2019 when the share of bails in the total number of
non-custodial measures used was 96,3%.

3.6.The case concerning Ivane Merabishvili

Through its reports to the Parliament, the Public Defender has been reporting to the public on the
enforcement of a judgment rendered by the European Court of Human Rights in the case of Ivane
Merabishvili™®® over the past years. The reports discuss flaws in the investigative actions carried out within
the investigation reopened into the case of lvane Merabishvili on 12 July 2018 on the basis of the European
Court judgment.’!

In 2020, the Public Defender's Office continued getting acquainted with the materials of the renewed
investigation into the potential abuse of official capacity (removal of lvane Merabishvili from his prison cell).
Having viewed and analyzed the investigation case file, we discovered a series of critical flaws in the new
investigation. On 15 September 2020, after a 4-year interruption, K.T., a key witness, was interrogated again.
When he testified in 2016, K.T. described how he saw, on 14 December 2013, from a peepole in the cell,
Ivane Merabishvili and prison director walking down in front of his cell (presumably together with some other
individuals). An investigative experiment to check the veracity of K.T.'s testimony conducted on 17 December
2020 corroborated that the witness would truly be able to discern the characteristics of individuals from his
cell. Within the experiment, an individual who was completely unknown to K.T., was told to walk down the
corridor past the cell of K.T. Afterwards, K.T. correctly described details of the experimenting stranger’s
appearance and attire. Although the witness did not identify the person who passed through the corridor,
he did say the person was unknown to him and this is why he found it hard to identify him. However, the
witness said, he knew both then-director of prison and Ivane Merabishvili and identifying these individuals
within a similar experiment would not be a difficult task for him. The experiment also served as an additional
proof of credibility of lvane Merabishvili's alleged removal from the prison.

In the reporting period, the Public Defender sent two communications to the Council of Europe Committee
of Ministers concerning the enforcement of the judgment of the European Court of Human Rights in
Merabishvili v. Georgia. The Public Defender presented its assessment of the individual and general measures

89 Ibid.

190 ECtHR, Grand Chamber, Merabishvili v. Georgia, judgment of 28 November 2017

¥ The Public Defender, 2019 report to the Parliament of Georgia, Thilisi 2020, pp. 134-135; The Public Defender, 2018
Report to the Parliament of Georgia, Thilisi, 2019, pp. 89-90.
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carried out by the Georgian Government.'? It is notable that the Committee of Ministers subscribed to the
Georgian Public Defender’s assessment in its March 2021 decision.' In respect of individual measures, the
Committee opined that questions remained as to effectiveness and independence of the investigation.

3.7 Restriction of Giorgi Ugulava's right to free movement

On 23 January 2021, Citizen Giorgi Ugulava was prevented from crossing the Georgian state border at the
Thilisi International Airport.”®* As we studied the matter, we found out that the Interior Ministry had not yet
received a Thilisi City Court's decision of 9 March 2020, which lifted Giorgi Ugulava’s previously imposed
duty of surrendering his passport and personal identification document.

It is inferred from a letter from the City Court of Tbilisi that the criminal case file does not contain any
document confirming that the court decision was delivered to the Interior Ministry. According to the
information received from the Interior Ministry, the Ministry was informed by the prosecution office on 23
January 2021. The Tbilisi City Court’s failure to fulfill its obligation under law' by not sending its decision to
the Interior Ministry on time (the delay lasted for about 9 months) resulted in violation of Giorgi Ugulava's
right to movement.

3.8 Flaws in using extradition detention

In the context of extradition, we wish to mention the case of Mindia Lavasogli who had been sentenced
to imprisonment in absentia. Since 2018, he was detained pending extradition in Turkey but his extradition
to Georgia was being delayed for unknown reasons. Worth pointing out is that the Turkish President
signed all the papers required for Lavasogli's extradition to Georgia. Finally, the deadline for keeping
Lavasogli in extradition detention expired and in 2020 he was expelled to the Republic of Belarus. At the
request of the Georgian prosecution office, he was arrested in Belarus again. As his lawyer reported
publicly, Lavasogli's extradition detention timeframe expired in Belarus too and in January 2021 he was

192 Communication as of 11 August 2020, available at < https://bit.ly/3gRUf2 > [last viewed 30.03.2021]; Communication as
of 1 February 2021, available at < https://bit.ly/3twFKs6 >[last viewed 18.03.2021].

193 The Committee of Ministers of the Council of Europe, decision of March 9-11, available at <https://bit.ly/3ty3IbS > [last
viewed 18.03.2021].

194 Public Defender’s Office, Department of Criminal Justice, 2020 Activity Report, Thilisi, 2020, Right to Liberty and Security
Chapter.

95 Article 206(7) of the Criminal Procedure Code stipulates that “one copy of a judicial decision imposing, altering or
cancelling a preventative measure pending trial remains with the court, while other copies must be handed over to the
defendant or their lawyer, the investigator, the prosecutor and the institution responsible for enforcing the preventative
measure, one for each.”
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expelled to Ukraine this time. According to the latest information received from the Georgian prosecution
office, Lavasogli's whereabouts is currently unknown.™®

We call on the State to take all measures as may be necessary for Mindia Lavasogli's extradition
procedures to be carried out without keeping him in detention pending extradition for unreasonable time

and/or without violating his rights as a result of detention conditions.’’

3.9 Mechanisms for release from detention

During 2020, as in the previous years, the actual practice of releasing convicted prisoners on parole and
substitution of the unserved part of the sentence with a less severe punishment remained problematic.
Legislation governing these issues was challenging too. In order to produce a qualitative assessment of
the parole mechanism, in May 2020, the Public Defender’s Office requested and received 1,001 decisions
by local councils concerning prisoner parole and replacement of the unserved part of imprisonment with
a less severe type of punishment.

198 showed that the local councils are not giving reasons for

Our analysis of the local councils’ decisions
their decisions and are not invoking concrete arguments to justify why they value one criterion over
another. Decisions made by the local councils are identical to each other containing a formalistic reference

to criteria relied on by the relevant council in making its negative decision.™”

Inconsistent decisions made by the local councils in similar cases are another considerable

shortcoming.2%

In 2019, the Public Defender welcomed the inclusion into the Strategy for the Development of Penitentiary
and Crime Prevention Systems and a Corresponding Action Plan for 2019-2020°°" of issues related to
improvement of parole methodology and elaboration of a novel evaluation system and parole
procedures. However, the envisaged reform has not been carried out this far. The only thing the Ministry
did in this direction is that it adopted an interim procedure in connection with the pandemic, which
simplified and accelerated legal procedures for releasing eligible inmates on parole.?% But, even though
the interim procedure started to apply in practice, statistical figures on the use of the parole mechanism

19 | etter from the Prosecutor-General’s Office no. 13/3711 dated 21 January 2021.

97 Public Defender’s Office Department of Criminal Justice, 2020 Activity Report, Thilisi, 2020

198 |nitially called local councils under the Ministry for Prisons, Probation and Legal Aid, they have transformed into local
councils of the Special Penitentiary Service under the Ministry of Justice.

199 Public Defender, Special Report, “The practice of parole and replacement of the unserved part of a sentence with a less
severe punishment in Georgia”

200 For detailed analysis, see Public Defender’s Office, Department of Criminal Justice, 2020 Activity Report, Thilisi.

201 Order of the Minister of Justice no. 385 dated 22 February 2019 approving a Strategy for the Development of Penitentiary
and Crime Prevention Systems and a Corresponding Action Plan for 2019-2020.

202 Order of the Minister of Justice no. 508 dated 27 March 2020 and no. 672 dated 20 January 2021.
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have not improved. On the contrary, the number of inmates released on parole dwindled compared to
2019; in particular, while 1,279 convicts were released in 2019, this figure was only 830 in 2020.2%

For all the above-referenced reasons, the Public Defender considers it necessary to improve the legal
framework so that the parole process and replacement of the unserved part of the a sentence with a less
serious punishment uses more criteria and factors, including the convicted individual’s future plans,
perspectives, opportunities and other relevant issues.?®* Another important aspect is to make sure that a
negative decision denying parole is not primarily based on the mere nature and seriousness of the crime
an individual is convicted of, especially if the prisoner has demonstrated positive behavior while serving
their sentence.

Apart from that, in 2020, like in 2019,%%> the Public Defender’s Office discovered in a number of parole
cases that the penitentiary service has been incorrectly counting timeframes for eligibility for parole and

sending prisoner information to the parole board tardily — a practice that breaches prisoners’ rights.2%

Also noteworthy is that life prisoners can apply to the parole board for conditional release only after they
have served actual 20 years of their prison sentence. They can ask for substitution of life imprisonment
with community service or house arrest after they have served 15 years of their life sentence.

Another mechanism for obtaining release from serving a sentence, reducing a sentence or having a
sentence replaced with a less severe punishment is pardon — a right that is vested in and can be exercised
exclusively by the President in accordance with the Constitution. On 26 November 2019, President
approved new pardoning rules by its Decree no. 556. According to the new rules, a life prisoner must
now spend 20 years instead of 15 years in the prison to become eligible for presidential pardon.

The Public Defender is of the view that, for prisoners serving life sentence, it is important that both the
requirement of the length of sentence served for applying to a court for parole and the duration of the
length of sentence served for applying for presidential pardon be reduced. In developed European
countries, it is considered a good practice if prisoners sentenced for life can apply for parole after serving
15 years of their prison sentence.?’” As we said earlier, life prisoners become eligible for applying to the

court for parole only after they have done 20 years in prison. Furthermore, according to the new pardon

203 However, we should point out that the practice of replacing the unserved part of a sentence with a less severe sentence
has imporoved. In 2019, this mechanism was applied to 236 convicts, while in 2020 (by December 24, inclusive), 545 convicts
benefited from this opportunity. The figures are based on the National Statistics Service data.

204 pyblic Defender, Special Report, The Practice of Parole and Replacement of the Unserved Part of a Sentence with a Less
Severe Punishment in Georgia, available at <http://bit.ly/37NBXy5 > [last viewed 24.02.2021].

205 See Public Defender’s Office, Department of Criminal Justice,, 2019 Activity Report, Thilisi, 2020, p. 6.

206 See, example, a proposal by Public Defender on the Use of the Parole Mechanism by Convicted Prisoners within the
Legally Established Timeframe, available at < https://bit.ly/3razrtg > [last viewed 18.03.2021].; see also a proposal by the
Public Defender on the correct way of calculating a legal timeframe for convicted prisoners to apply for parole, available
at < https://bit.ly/3e0E85a > [last viewed 18.03.2021].

207 European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT), Situation
of life-sentenced prisonrs, Extract from the 25th General Report of the CPT [CPT/Inf (2016) 10], April 2016, available at
<https://bit.ly/3mcMUID >[last viewed: 11.01.21].
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rules approved on 26 November 2019, 20 years of prison time is now required for also a life convict to
apply for presidential pardon the first time.

The Public Defender believes that there should be diverse parole and sentence reduction mechanisms in
the country so as to create additional opportunities for the release of prisoners, while the existing
mechanisms should be made better and be used correctly, i.e. differently from how they are used now.
Also, against the background that the existing criminal policy in the country does not in general favor
application of non-custodial measures and that the parole system works with notable defects, the
presidential pardon mechanism becomes of special importance. Consequently, the requirement for life-
sentenced prisoners to serve 20 years in order to become eligible for presidential pardon should be
reduced back to 15 years again — like it was the case before 26 November 2019.

In addition, as in 2019,2%® examination of a number of cases in 2020 led the Public Defender’s Office to
concluding that the penitentiary service has been incorrectly calculating parole application timeframes
and has been tardy in forwarding convicted prisoners’ information/documentation to the parole board -

a practice that violates prisoners’ rights.2%

3.10  Defects in enforcing non-custodial punishments

In the reporting period we observed defects in the way non-custodial sentences are enforced. The Public
Defender’s Office examined a case in which the Tbilisi City Court imposed an additional obligation on a
person while he/she was under house arrest. We believe this practice is highly detrimental to not only
that particular individual but to the legal situation of other convicts who are on the list of the probation
bureau.

In the above-referenced case, the unserved part of the convicted person’s sentence was replaced with
house arrest. He/she was ordered to stay home every day between 21:00 till 08:00 hours. According to an
oral agreement with the probation bureau, for the purposes of reintegration into the society and
rehabilitation, he/she had the right to leave his/her place of residence for work. According to the oral
agreement, he/she had two duties to fulfill: inform the probation officer before leaving home and provide
the probation bureau with documents proving that he had been working while being out. The convict
was performing his/her obligations under the agreement and the probation bureau was deeming his/her
presence away from home excusable. Another time when the convict informed the probation officer orally
and left home during night hours for work was, for some reason, considered by the probation bureau

208 pyblic Defender’s Office, Department of Criminal Justice, 2019 Activity Report, Thilisi, 2020, p. 6

209 For example, see a proposal by Public Defender on the use of the parole mechanism by convicted prisoners within the
legally established timeframe, available at <https://bit.ly/3razrtg> [last viewed 18.03.2021]; see also a proposal by the Public
Defender on the correct way of calculating a legal timeframe for convicted prisoners to apply for parole, available at
<https://bit.ly/3e0E85a > [last viewed 18.03.2021].
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non-excusable. The Tbilisi City Court partially seconded the National Probation Bureau's request to
increase the duration of the convict's daily stay-at-home time.

The Public Defender lodged its amicus curiae brief with the Thilisi Court of Appeal in regard to this case,?™
in which she opined that both the Probation Agency and the City Court disregarded the legal trust the
convict had in the administrative body. He/she relied on an entitling individual administrative act issued
by the administrative body (Probation Agency) in an oral form, which allowed him/her to leave his/her
place of residence. The legal trust he/she had in the administrative body would expunge only if he/she
breached his/her duties.

Unfortunately, the above-described dangerous and wrong practice of dealing with parolees was not
remedied in the Thilisi Court of Appeals. The convict was amnestied and he/she refused to continue the
proceedings in the end.

Proposals

To the Parliament:

®  Amend the Code of Administrative Offenses making it a duty for judicial officers presiding over
an administrative offense case to also examine the legality of administrative detention of the
alleged perpetrator;

" Amend the Public Health Act to introduce a prompt and effective legal remedy for challenging
guarantine decisions in a higher administrative body or directly in the court by offering an
alternative appeal mechanism; duration of examining and deciding an appeal not to exceed 72
hours;

®  Amend the Criminal Code and the Criminal Procedure Code with the effect of reducing the
number of years a lifer prisoner is required to serve before applying to court for parole by several
years.

To the President:

®  Amend the presidential decree no. 556 dated 26 November 2019 approving pardon rules to make
life prisoners eligible for presidential pardon after they serve 15 years of their prison sentence.

210 The Public Defender's amicus curiae brief to the President of Thilisi Court of Appeals, no. 15-10/1451.
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Recommendations

To the Minister of Internal Affairs

B |In 2021, make it a legal obligation for law enforcement officers carrying out special police operations
to wear body cams and determine rules of using body cams during those operations;

B Equip law enforcement officers involved in special police operations with body cams in 2021.
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4. Right to a Fair Trial
4.1. Introduction

Various events and incidents that occurred during 2020 have brought to light problems the judiciary is
grappling with. Some of these issues require legislative and institutional changes.

Access to fair trial is a fundamental right of its own but it is also a mechanism for the enjoyment of other
rights. Forming a fair court system has been a major challenge the Georgian State has been facing for
years. Independent and effective operation of the judiciary is key to improving protection of human rights
in the country — and this makes the right to a fair trial an object of Public Defender’s special focus.

In her 2019 report to the Parliament, the Public Defender issued 6 proposals and 2 recommendations in
regard to the right to a fair trial. As in the previous years, fulfillment rate of our recommendation remains
unsatisfactory. Of the 8 proposals/recommendations, State authorities fulfilled only one.

The Public Defender welcomes the insertion of an amendment in the Law of Georgia on Legal Aid in
2020, which ensures legal aid also to child witnesses.?" But regrettably, the Georgian Government did not
take any effective steps to train psychologists in juvenile justice and to introduce a respective quality
assurance system.

In addition to the above-mentioned recommendations and proposals, the Georgian Government also did
not take into consideration important proposals aimed at implementing a judgment of the European
Court of Human Rights and failed to enact legal amendments aimed at prevention of crime provocation.
Up to the present day, the Criminal Procedure Code does not clearly stipulate that a judgment must not
be based on evidence examined by another judge; nor does the Criminal Procedure Code release
destitute prisoners from the duty of paying the court fee.

This chapter especially emphasizes institutional challenges in the judiciary. These are issues related to
judicial appointments, the electronic case allocation software, judicial discipline, etc. The right to a fair
trial was badly affected by the Covid pandemic too. In the chapter, we discuss pandemic-engendered
new regulations that had an impact on the judiciary system and the rights of court users. As in the previous
years, there were problems with delivering prompt and effective justice. Even though judicial vacancies in
the Supreme Court were filled, problems related to prompt administration of justice at the cassation level
actually increased.?

2" The Law of Georgia on Legal Aid, Article 4!
212 For further details, see Public Defender’s Office, Department of Criminal Justice, 2020 Activity Report, Thilisi, 2020, The
Right to a Fair Trial Chapter.
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During 2020, the European Court of Human Rights handed down 3 judgments against Georgia involving
the right to a fair trial.>™ In two of the three cases, the Court found violation of Article 6 of the Convention.

In the course of 2020, the Public Defender received 262 applications regarding problems with
administration of justice. 199 of these applications concerned shortcomings during judicial proceedings,
while 143 related to the criminal investigation phase.

4.2. Institutional problems in the judiciary

Forming the judiciary and ensuring its institutionally sound operation is a key prerequisite for the
development of a rule of law State. An independent and institutionally sound court system ensures an
irreversible development of a democratic country bound with human rights and freedoms. As it is stated
in the jurisprudence of the Constitutional Court of Georgia the constitutional right to a fair trial does not

apply in abstracto; it applies within institutionally established frames?™

215

and is closely intertwined with
human rights.

A major challenge the judiciary is facing in Georgia is lack of independence and public confidence. Flawed
rules and procedures for the selection and appointment of judges to the Supreme Court, lingering for
years, led to complete loss of public confidence in the judiciary. The way the judicial selection process
was handled in 2019 and 2020 well demonstrated the shortcomings professional groups have been
emphasizing for many years already.?’® The public well saw how some candidates clearly lacked
competence and there were questions about their integrity because of their past but, nevertheless, they
were appointed judges. The whole process was a proof of that decisions were not made on the basis of
constitutional criteria but were guided by some other interests or arrangements.

The High Council of Justice, which is a collegiate body responsible for court management, makes
decisions (including on judicial nominations) by some informally pre-agreed, pre-coordinated rules, which
completely undermines the entire reason of having a collegiate body making decisions based on
pluralism, discussion and consensus/agreement. This fact coupled with unsatisfactory quality of the

213 ECtHR, Lobzhanidze and Peradze v. Georgia, judgment of 7 September 2020, applications nos. 21447/11 and 35839/11;
ECtHR, Qadagishvili v. Georgia, judgment of 14 August 2020, application no. 12391/06; ECtHR, Bokhonko v. Georgia,
judgment of 22 October 2020, application no. 6739/11.

214 The Constitutional Court of Georgia, A Group of Georgian MPs (Davit Bakradze, Sergo Ratiani, Roland Akhalaia, Levan
Bezhashvili and others — a total of 38 MPs) and Georgian Citizens Erasti Jakobia and Karine Shakhparoniani v. the Parliament
of Georgia, judgment no. 3/5/768,769,790,792 as of 29 December 2016, Il par. 68.

215> The Constitutional Court of Georgia, Georgian Citizens Giorgi Kipiani and Avtandil Ungiadze v. the Parliament of Georgia,
judgement no. 1/3/421,422 as of 10 November 2009, II, par. 1.

216 OSCE/ODIHR, Report on the monitoring of selection of judicial candidates to the Supreme Court by the High Council
of Justice, available at <https://bit.ly/3cvbyXc [last viewed 25.03.21 ]. (2) OSCE/ODIHR, Second report on the nomination
and appointment of Supreme Court judges in Georgia, available at <https://bit.ly/3rTvmdk>[last viewed 25.03.2021].
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reasoning of judicial decisions by courts and as obscure process as it could be results in the judiciary
system not meeting even minimum requirements of transparency.

Against the background of above-described factors and circumstances it becomes obvious that the
judicial branch of power is governed by a few influential groups controlling the judicial system through
the High Council of Justice and court presidents. Healing the judiciary calls for maximum openness,
accountability before the public, decentralization to the greatest possible extent, enhancement of the
independence of judges at the individual level and making sure that judicial selection is based on
candidates’ merits and experience.

This sub-chapter discusses institutional challenges within the court system detected in 2020 that do a bad
job for the purposes of human rights protection.

4.2.1. Appointment of judges to the Supreme Court

The making good the judicial system institutionally and judicial appointments are tightly linked with the
quality of human rights protection. A proof to this is a judgment of the Grand Chamber of the European
Court of Human Rights in Gudmundur Andri Astra@sson v. Iceland as of 1 December 2020. In view of critical
violations detected in the process of appointment of the Georgian Supreme Court judges and similarities
to the facts of the Gudmundur case, the Georgian Public Defender submitted its opinion to the European
Court that the Court might find useful to considering during its standard-setting process. We are happy
to note that the European Court's Grand Chamber did heed a considerable part of our propositions in its
judgment.

The European Court of Human Rights has paid special attention to the impact of procedural violations in
the process of judicial appointments upon the right to a fair trial. The Court opined that a procedural
breach of a nature is capable of having a considerable impact in the future upon any party’s right to a
fair trial would be contrary to the Convention. As an example of this situation, the judgment refers to an
appointment to a judicial position of an individual who fails to meet legally established qualification
criteria. According to the European Court, public confidence in the judicial system and independence of
the judiciary are fundamental principles implied by the right to a fair trial under the Convention.

Through 2019-2020, the process of selection and appointment of judicial candidates to the Georgian
Supreme Court was saturated with significant procedural violations incompatible with both the European
Convention and the domestic law, which are capable of compromising parties’ right to a fair trial in the
future. The standard set by the Grand Chamber of the European Court creates a realistic basis for lodging
complaints with the European Court of Human Rights in regard to judicial decisions rendered by those
judges of the Georgian Supreme Court whose appointment process went on with considerable violations.
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Public Defender-authored lawsuits addressed submitted to the Constitutional Court and the
procedure for appointment of Constitutional Court judges

Issues related to appointment of judges to the Supreme Court continued to be on the agenda in 2020.
Back in 2019, the Public Defender monitored the High Council of Justice-led process for the selection of
candidates to fill 20 judicial vacancies in the Supreme Court of Georgia.?"

The magnitude of shortcomings and inconsistencies in the High Council of Justice-led process obviated
weaknesses in the governing legal framework.2™® Public Defender's monitoring found that the Justice
Council failed to ascertain, to a credible extent, judicial candidates’ compliance with the established
educational requirements. It did not determine rules capable of ensuring selection of judicial candidates
by their competency and integrity. The selection rules were not good to avoid the risk of arbitrariness,
since the secret ballot procedure established by the law does not obligate the High Council of Justice to
give reasons for its decisions; i.e., to explain why it decided to prefer one candidate over another.

Because the legal framework did not ensure selection of judges to the Supreme Court by constitutionally
established standards and did not result in selecting candidates best meeting the integrity and
competence criteria, the Public Defender initiated a legal proceeding before the Constitutional Court on
1 November 2019 to have the candidate nomination rules by the High Council of Justice declared
unconstitutional.

Our constitutional lawsuit was assigned to the Plenary Session of the Constitutional Court for review. 2"
The Plenary Session consisted of 9 judges at that time but because two of the judges participated in the
contest for the selection of Supreme Court judges, they recused themselves.??® Thus the Plenary Session
continued the proceeding with 7 judges on the bench.

On 17 December 2019, when the Parliament had already appointed 14 judges to the Supreme Court, the
Constitutional Court declared the main part of the lawsuit admissible.

By decision of the High Council of Justice, a new procedure of candidate selection to fill two judicial
vacancies in the Supreme Court started on 17 March 2020. Shortly after the new selection process was

217.0On 8 October 2019, the Public Defender pulished a special report on the monitoring of selection of judicial candidates
to the Supreme Court by the High Council of Justice, available at < https://bit.ly/3cvbyXc > [last viewed 17.03.2021]

218 OSCE/ODIHR, Report on the nomination and appointment of Supreme Court judges in Georgia (phase one), available
at: <https.//bit.ly/38FWISU> [last viewed 16.03.2021]; OSCE/ODIHR, Second report on the nomination and appointment
of Supreme Court judges in Georgia, available: <https://bit.ly/3rTvmdk>[last viewed 16.03.2021].

219 Through our lawsuit, we were asking invalidation, for the reason of their inconsistency with the Constitution, of the
following provisions of the Organic Law on General Courts: several words in first sentence of Article 341(7); second, eightth,
nineth and tenth sentenes of Article 341(7); first, second and third sentences of Article 341(12); first and second sentences
of Article 341(13).

220 On 27 Novemer 2019, Zaza Tavadze and Maia Kopaleishvili, constitutional judges, moved before the Plenary Session of
the Constitutional Court for a permission to step down from hearing a constitutional lawsuit no. 1459. The same day, the
Plenary Session of the Court seconded the motion by its decision no. 3/1/1459.
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launched, on 20 March, the Public Defender lodged a motion with the Constitutional Court asking for
temporary suspension of a number of legal provisions. It also filed a constitutional lawsuit for declaring
other provisions unconstitutional !

Since 5 December 2019, a judicial position had been vacant in the Constitutional Court, which the Plenary
Session of the Supreme Court had the prerogative to fill. The Supreme Court's Plenary Session was
authorized to fill the vacancy between 5 November and 15 December but it did not use this power either
during the indicated period or for several months thereafter. Only after the Public Defender lodged a
motion with the Constitutional Court on 20 March requesting suspension of the disputed provisions did
the Supreme Court appoint a judge to the Constitutional Court in an accelerated mode.

On 3 April 2020, the Plenary Session of the Supreme Court appointed Khvicha Kikilashvili a judge of the
Constitutional Court. It took the Supreme Court's Plenary Session only 15 minutes to discuss the matter
and make this appointment. In justification of his meeting of high and extraordinary professionalism
criterion, the Plenary Session stated that Khvicha Kikilashvili had been performing his judicial duties in
general courts for years "without noise”.??> Worth noting is that the meeting of the Supreme Court's
Plenary Session convened for electing a judge to the Constitutional Court was attended only by 18
members of whom 17 had been elected or was taking part in the selection of a Supreme Court judge at
that moment on the basis of rules challenged in the Constitutional Court. Consequently, 17 members of
the Plenary Session had a direct interest in not having selection rules of judicial candidates for the
Supreme Court declared unconstitutional. It should be noted that some of the Supreme Court judges®*
did not take part in the session because they had not been provided candidate information beforehand.?%*

On 15 April 2020, the Public Defender moved for removing Judge Khvicha Kikilashvili from hearing our
lawsuit no. 1459 by the Constitutional Court. Our primary argument was that Judge Kikilashvili had been
elected by Supreme Court judges that were interested in not having the disputed provisions invalidated.
Unfortunately, the Constitutional Court rejected our motion.

On 15 June 2020, another judicial vacancy opened up in the Constitutional Court.??> By decision of the
Plenary Session of the Constitutional Court as of 29 May 2020, Judge Vasil Roinishvili of the Supreme
Court was appointed judge of the Constitutional Court this time.

Another important event in the history of the Constitutional Court that unfolded as the Public Defender’s
lawsuit was pending before the Court was the election of the Chief Justice of the Constitutional Court.
Eventually, on 25 June 2020, by 5 votes of electing members, Merab Turava was elected Chief

221 The lawsuit was registered on 3 April 2020, under the number 1491. In the lawsuit, we asked the Constitutional Court to
invalidate a number of sentences in Article 34'(15) of the Organic Law on General Courts as contrary to the Constitution.
222 Statement by the Georgian Supreme Court, 3 April 2020, available at <http://bit.ly/20Vfc4D > [last viewed 16.03.2021].

223 Those were the ones elected by old rules when President would nominate candidatures to the Parliament and the

Pariament would make appointments.

224 Judge Ekaterine Gasitashvili of the Supreme Court made a statement on this publicly: < https://bit.ly/38V80MW > [last
viewed 16.03.2021].

22> Due to expiry of Judge Zaza Tavadze's official tenure.

93 | Report of the Public Defender of Georgia 2020


http://bit.ly/2OVfc4D
https://bit.ly/38V80MW

Constitutional Justice. Although chief constitutional justices are elected by secret ballot,??® media outlets
publicized information on members of the Constitutional Court who nominated candidates for Chief
Constitutional Justice.??” Two candidates were nominated in total. Votes distributed in the same way
during both election and nomination of candidates. Merab Turava was nominated as a candidate by
himself, Manana Kobakhidze, Eva Gotsiridze, and the two judges recently appointed by the Plenary
Session of the Supreme Court — Judge Kikilashvili and Judge Roinishvili.

A decisive role in electing Merab Turava a President of the Constitutional Court was played by the very
two judges appointed by the Supreme Court Plenary Session (Khvicha Kikilashvili and Vasil Roinishvili).
Also, worth pointing out is that judges who nominated Merab Turava for the President of the
Constitutional Court and Merab Turava himself are the ones who rejected our lawsuit in their capacity as
constitutional court judges.

The Constitutional Court judgment

Public Defender-authored constitutional lawsuits nos. 1459 and 1491 were reviewed by th Plenary Session
of the Constitutional Court composed of 8 judges.??® While rendering a judgement, votes of the Plenary
Session memebers tied.??® These judges did not uphold the claim: Khvicha Kikilashvili, Manana
Kobakhidze, Merab Turava and Eva Gotsiridze. Judges Irine Imerlishvili, Giorgi Kverenchkiladze, Teimuraz
Tugushi and Tamaz Tsabutashvili dissented; they opined that the provisions we challenged were
contradicting the Constitution.

Those judges who disagreed with our claim stated that a decision by the High Council of Justice does not
require any justification and it might be even impossible for a collegiate body such as the Council to give
reasons for its decisions. The Public Defender believes these conclusions were reached by overly broad
and false interpretation of constitutional and other legal provisions governing the status of the High

226 Organic Law on the Constitutional Court, Article 10(5).

227 " According to the words of Giorgi Lomtadze, Adviser to the Constitutional Court, Merab Turava was nominated by five
judges and Irina Imerlishvili was nominated by four judges. As Giorgi Lomtadze stated, Judge Merab Turava's candidacy is
supported by Manana Kobakhidze, Eva Gotsiridze, Khvicha Kikilashvili, Vasil Roinishvili and Merab Turava himself. As for
Irina Imerlishvili, she was nominated by judges Giorgi Kverenchkiladze, Temur Tugushi, Tamaz Tsabutashvili and Irina
Imerlishvili herself.” available: <https://bit.ly/3n0axLo> [last viewed 18.03.2021].

228 Vasil Roinishvili did not participate in the process as he took part in the contest for a judicial vacancy in the Supreme

Court before.

229 pyrsuant to the Organic Law on the Constitutional Court, Article 21(6), “if, in the process of decision-making in regard
to a constitutional lawsuit, the votes of attending members at the meeting of a Plenary Session (panel) are tied, the
constituional lawsuit will be considered rejected.”
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Council of Justice, independence guarantees for its members and the Council’s decision-making
procedures. 2%

According to the authors of the dissenting judicial opinion one of the fundamental aspects implied by
Article 25 of the Constitution is the citizens' right to have access to public office, which means having a
realistic possibility of taking up a public office on fair and equal terms when it comes to professional
criteria-based positions, as mandated by the good governance concept. The Constitution explicitly
requires that office be taken, whether elected or appointed, by the most competent of candidate among
available candidates and that only the candidate thus selected be allowed to fulfil public duties.?>' The
authors of the judicial dissenting opinion believe the disputed provisions do not serve to achieve this
goal.

The separate opinion of dissenting judges also refers to the fact that, by a judgment of 30 July 2020, four
judges altered the Constitutional Court's previously established practice — something they were not
authorized to do. The four judges of the Constitutional Court who did not approve of the lawsuit claim
changed, through their judgment, the practice the Constitutional Court’s Plenary Session established in
regard to the High Council of Justice giving reasons for its decision to nominate candidates for judicial
office in the Supreme Court to the Parliament. Pursuant to the Organic Law on the Constitutional Court
of Georgia, Article 21'(2), “An admissibility decision, a judgment or a conclusion of the Constitutional
Court's Plenary Session that differs from the practice of the Constitutional Court will be considered
adopted if the decision, judgment or conclusion is supported by a majority of all members of a Plenary
Constitutional Court.”

Unfortunately, the Constitutional Court’s decision of 30 July 2020 blemishes the paramount principles of
transparency of justice and confidence in the judiciary in Georgia — tenets directly related to the protection
of fundamental human rights in the country. Especially alarming is that the decisive vote in the
determination of the case was cast by a Supreme Court-appointed judge. And Supreme Court judges
were directly interested in not having the disputed provisions repealed because they had been elected
based on those provisions. It should be emphasized that, owing to the support from Supreme Court-
appointed judges, Merab Turava became a Chief Constitutional Justice — a judge who was one of those
who rejected our lawsuit claim. A combination of the above-described circumstances proves that the
Constitutional Court's decision is not a judicial act based on the Constitution but rather a document
enforcing the interests of an influential and biased group of judges from general courts.

230 The Constitutional Court of Georgia, Public Defender v. the Parliament of Georgia, judgment no. 3/1/1459,1491 as of 30
June 2020
31 A collective dissenting opinion of Constitutional Court judges — Teimuraz Tugushi, Irine Imerlishvili, Giorgi

Kverenchkiladze and Tamaz Tsabutashvili — on the judgment of the Plenary Session of the Constitutional Court as of 30
July 2020 in the case no. 3/1/1459,1491, paras. 7-8.
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4.2.2. Changes in the judicial selection procedure of Supreme Court judges

Worth noting also is that just 2 months after?®? the Constitutional Court judgment was rendered,? the
Parliament adopted legal changes in the judicial selection procedure of Supreme Court judges at its third,
final reading. This circumstance is another proof of the fact that the legitimacy of the Constitutional
Court’s judgment was questionable in the eyes of all actors, including the Government, and was not
regarded a sufficient reason for leaving then-applicable provisions unchanged. Although a counsel for
the Parliament argued before the Constitutional Court there were sufficient guarantees in the Organic
Law on General Courts to ensure election of competent and honest judges to the Supreme Court, the
legal amendments process initiated in the Parliament shortly after the judgment indicates to the contrary.

The Public Defender made public comments about the initial version of draft changes in the law. 23* It

also sent its written comments in regard to a more later version and requested that the draft be sent to
the Venice Commission for analysis.?3> Even though the initial draft of legal changes was amended, it
remained defective because the secret ballot mechanism remained same and the mechanism of
challenging Council decisions still contained significant legislative flaws.

On 22 September 2020, the Parliament did send the draft law to the Venice Commission for its conclusion.
Regrettably though, on 20 September, the Parliament adopted the changes by third and final reading
without waiting for the Venice Commission’s conclusion.

The Venice Commission issued its conclusion on the draft amendments in the Law on General Courts on
8 October. That was already a week after the draft amendments had been enacted into law. The Venice
Commission expressed its regret at the fact that the Parliament had already adopted the changes.
Focusing on the local context, the Venice Commission stressed the fact that the Georgian High Council
of Justice — a body that guides the process of selection of Supreme Court judges — enjoys low confidence
on the part of public. It stated that such an irregular situation called for taking greater transparency
measures as the situation might not be analogous to other countries’ conditions owing to the specifics
of their local contexts.

The Venice Commission positively evaluated part of the draft law that introduced High Council of Justice
members' obligation to give reasons for their decisions; albeit it pointed out that concealed identity of
voting members of the High Council of Justice complicated the identification of grounds for challenging
their decisions and defeated the purpose of the Law. The Venice Commission also opined that, with a
view to proposing best candidates to the Parliament, conducting secret ballots in the High Judicial Council
should be abolished; information regarding the qualifications of candidates should be made public and

232 September 30, 2020

23 July 30, 2020

234 Statement by the Public Defender, 14 September 2020, available at <http://bit.ly/38zBIgV> [last viewed 16.10.20].
235 Public Defender, Proposal to the Parliament no. 02-1/9181 dated 18 September 2020.
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the candidate assessment procedure should be based on the objective criteria. The Venice Commission
considered it necessary to ensure a mechanism for challenging reasoned decisions regarding the
selection of judicial candidates.?*® The Georgian Parliament did not manage, through the law it adopted
on 30 September 2020, to put limits on the unlimited discretion of the High Council of Justice and to
create legislative prerequisites for conducting a fair judicial selection process for the Supreme Court.

The widespread institutional challenges within the judiciary, the weighty violations detected in the process
of selection of Supreme Court judges and the lack of transparency of the process open up opportunities
for considering more drastic intervention in the judicial system in the future — something the public has

been increasingly calling for. It should also be noted that the Venice Commission®’

and the European
Court of Human Rights®*® have both supported, against the background of the context existing in the

country, rather extraordinary solutions to bring about a profound reform of the judiciary system.

4.2 3. The 2020 competition for the selection of Supreme Court judges

Along with the above-described events, in 2020, during the period of about two months, 3 competitions
were announced to fill 11 judicial vacancies in the Supreme Court.?*° By March 2021, there were 14
permanently appointed judges in the Supreme Court already. Once all the vacancies are filled, the
Supreme Court composition will not be renewed for decades, as mandated by the law. In view of
significance of the issue, the Public Defender invited the OSCE/ODIHR to observe the judicial selection

process once again.?4°

Rules of holding public hearing of candidates

After amendments in the Organic Law on General Courts were enacted,?' the High Council of Justice
produced a draft version of rules of conducting public interviews with judicial candidates for the Supreme
Court for their nomination to and appointment by the Parliament.2* While the rules were in the process

236 The Venice Commission, Opinion on the draft organic law amending the organic law on common courts, 8 October
2020, available at < https://bit.ly/38C5paH> [last viewed 16.03.2021].

27 The Venice Commission, Amicus curiae brief for the Constitutional Court of Albania, Opinion no. 868/2016, available at
<https://bit.ly/3vsxtab > [last viewed 15.03.2021].

238 ECtHR, Xhoxhaj v. Albania, judgment of 9 February 2021, application no. 15227/19, par. 299.

29 On 8 October 2020, a competition to fill nine judicial vacancies was announced; on 2 November 2020, a competition
was announced for one judicial office, and on 20 November 2020 for another judicial office.

240 Statement by the Public Defender, 24 November 2020, available at <http://bit.ly/3cznfMN > [last viewed 16.03.2021].
241 Organic Law of Georgia amending the Organic Law on General Courts

242 The High Council of Justice resolution no. 16 as of 9 December 2020 approving rules of conducting public interviews
with judicial candidates for the Supreme Court for their nomination to and appointment by the Parliament
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of elaboration, the Public Defender submitted a series of recommendations some of which were taken
into consideration.

It should be pointed out that the initial version of the rules allowed the chair of an interview hearing to
remove a question asked of a candidate in some circumstances. > Importantly, the Council took up the
Public Defender’s recommendation®** and the current version of the rules does not vest such a power in
the chair of the hearing.

Regrettably, the High Council of Justice did not heed the Public Defender’s another very important
proposal on elimination of conflicts of interests. Pursuant to Article 4(7) of Council’s resolution, in respect
of the matter of a conflict of interests, president of a hearing will confine themselves to merely explaining
the right to raise a motion on Council member recusal and finding out whether anyone wishes to raise

245 and the Law

such a motion. This is against the backdrop that both the Organic Law on General Courts
on Conflict of Interest and Corruption in Public Service?*® oblige the affected Council member, even
without the need for someone else to raise a motion for recusal, to disclose their incompatible interests
in advance and to not participate in the decision making. So it is necessary for the president of an interview
hearing to not only inquire of the candidate about existence of any conflict of interests but receive this

information from the Council members proper.

The ongoing competition

As we have mentioned above, during the period of October — November 2020, three competitions were
announced to fill the open judicial seats on the Supreme Court. In March 2021, the High Council of Justice
was conducting candidate interviews within a competition announced on 8 October 2020 only. As for
other competitions, no candidate interviews were being conducted in the High Council of Justice at the

date 15 March 2021 — which is a violation of the Organic Law on General Courts.?*’

It should be pointed out that candidate interviews in this competition are conducted at different and
unpredictable intervals. Unlike the competition held in 2019, the Council is quite slow in scheduling
interviews with the candidates. Such a state of play does not inspire objective expectations in the
contestants; it is only up to the High Council of Justice to decide at its own discretion when to conduct
an interview with the next candidate.

243 Article 4(13), draft version, Rules of conducting public interviews with judicial candidates for the Supreme Court for their
nomination to and appointment by the Parliament, available at < https.//bit.ly/2NbomcG > [last viewed 11.03.2021].

244 Proposal by the Public Defender no. 01-4/12024 dated 7 December 2020 to Nino Kadagidze, President of the High
Council of Justice.

245 Organic Law on General Courts 353(2)
246 | aw on Conflict of Interest and Corruption in Public Service, Article 11(1)
247 Organic Law on General Courts, Article 34'(3)-(8).
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Conflict of interests

Dimitri Gvritishvili, member of the High Council of Justice, is taking part in a competition for judicial office
in the Supreme Court announced on 2 November 2020. 2*¢ Along with this, Dimitri Guritishvili also
participates in conducting interviews with judicial candidates, in his capacity as a member of the High
Council of Justice, within a competition announced on 8 October. Worth noting also is that the same
competition involves as participants judicial candidates who are competitors to Dimitri Gvritishvili as a

candidate for the judicial vacancy in the Supreme Court.?

4.2.4. The High Council of Justice

For High Council of Justice, the year of 2021 may wind up as a beginning of fundamental changes. A
reason for this expectation is a soon-to-open opportunity for electing new members of the Council. In
2021, the office tenure will expire for five non-judicial members®>® and four judicial members.>'

Pursuant to the Organic Law on General Courts, five non-judge members of the High Council of Justice
should be elected by the Parliament.2>2

If the requisite preparedness exists, these upcoming staff changes allow for garnering greater trust of
various communities, which the Georgian judicial system is obviously destitute of now. According to the
Venice Commission’s opinion, the High Council of Georgia failed to gain public trust.?>® Lack of trust is
also evidenced by a study carried out by the NDI, which showed that only 13% of the population thinks

of activity of courts positively.2>*

The High Council of Justice and its members as guardians of independence and freedom of general courts
have an array of possibilities for improving the situation in the judiciary. This year, for the first time, the
Parliament will elect members of the High Council of Justice by 3/5 of its majority — a process that calls
for a very high degree of political consensus capable of reaching a decision of high legitimacy.

248 Available at < http://bit.ly/3taPAzF > [last viewed 10.03.2021].
249 These persons took part in both competitions: the one announced on 8 October and the other one announced on 2

November.

250 |rma Gelashvili, Levan Gzirishvili, Shota Kadagidze, Zaza Kharebava and Nasi Janezashuvili

21 rakli Bondarenko, Dimitri Gvritishvili, Vasil Mshvenieradze and Irakli Shengelia

252 Organic Law of Georgia on General Courts, Article 47(5)

253 The Venice Commission, Opinion on the draft organic law amending the organic law on common courts, 8 October
2020, available at <https://bit.ly/38C5paH> last viewed [12.03.2021].

2> National Democratic Institute (NDI), Public Attitudes in Georgia, Results of December 2020 telephone survey, available
at <https://bit.ly/3cvgKEOD > [last viewed 11.03.2021].
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The Public Defender of Georgia calls on the Parliament of Georgia to reach a consensus-based decision
with maximum involvement of political subjects and all interested societal groups. Further important is
also to ensure that the process of selecting judicial members of the High Council of Justice is more open
and democratic and that all individual judges have as great chances as possible of either being
represented in the High Council of Justice or supporting the best candidatures of their fellow judges.

4.2.5. The Plenary Session of the Supreme Court

Pursuant to the Organic Law on General Courts, the Plenary Session Supreme Court (i.e. Supreme Court
sitting en banc) consists of a Chief Justice, Deputy Chief Justices and Justices of the Supreme Court and

Presidents of Courts of Appeals.>

Since the Plenary Session of the Supreme Court discharges only Supreme Court-related administrative
functions, it is unclear what presidents of courts of appeals have to do while the Supreme Court is sitting
en banc. Excessive power concentration in the hands of court presidents has frequently become an object
of criticism on the part of international community.2® Presence of presidents of court of appeals, for
vague reasons, in the composition of a Plenary Supreme Court reinforces their formal and informal
influence upon the judicial system. So, in order to heal the judicial system, the country should opt for
more internal decentralization and exclusion of presidents of court of appeals from membership in the
Plenary Session of the Supreme Court.

4.2.6. Judicial discipline

In her 2020 report to the Parliament,?>’ the Public Defender positively assessed the judicial discipline-
related changes in the law.*®® The amendments made prerequisites for disciplining judges more
elaborated and predictable. Despite this positive development, in 2020, we have detected various
shortcomings in the way the legal provisions are implemented, which require further taking of action and
mending.

One of the new challenges we identified is the procedure for electing an Independent Inspector of the
High Council of Justice, which fails to inspire the sensation of fairness and transparency. In the previous
year too, the Public Defender assessed rules of election of an Independent Inspector as faulty from both
legal and factual perspectives.>

25> Organic Law on General Courts, Article 18.

26 Anti-Corruption Network for Eastern Europe and Central Asia, Fourth Round of Monitoring, available at <
https://bit.ly/3IsMYdU > [last viewed17.03.2021].

27 The Public Defender, 2019 report to the Parliament of Georgia, Tbilisi, 2020, p. 135.

258 Amendments in the Organic Law on General Courts, 13 December 2019.

259 The Public Defender, 2019 report to the Parliament of Georgia, Tbilisi, 2020, p. 138
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The challenges relate mostly to insufficient degree of transparency, which has several causes. Although
the 2017-2018 Action Plan for the Judiciary envisaged setting up an electronic software for the
management of disciplinary proceedings against judges,”® the software has not been created this far.
The Strategy for the Judiciary considers lack of transparency to be a major shortcoming of the judicial
discipline process. According to the Strategy, the electronic case management software is key to ensuring
transparency of judicial disciplining procedures. Inadequate openness of the system is manifested also by
the actual confidential nature of conclusions issued by the Justice Council’'s Independent Inspector. Not
only the Independent Inspector’s reports are not published (with identifying data anonymized), but they
are also inaccessible on request under the Freedom of Information Rules — which creates a serious
problem from transparency point of view.%®!

One of the indicators to measure the effectiveness of reforming the judicial discipline system should also
be the pace at which the High Council of Justice works on these issues. Unfortunately, the Council’s
performance leave much to be desired in this respect. During 2020, the Council conducted only 4
hearings?®? concerning disciplinary liability of judges of general courts.?®3 Worth noting is that the Council
has not held a single disciplinary hearing in the first half of the year —an obstacle in the way of promptness

and effectiveness of justice.

4.2.7. Electronic case allocation

Based on the amendments made in the Organic Law on General Courts,?®* the High Council of Justice
adopted Rules for random allocation of cases in general courts via an electronic software.?®> The
document regulates how, on random principle, court cases should be allocated to judges in town (district)
and courts of appeals in the entire territory of Georgia as well as in the Supreme Court via an electronic
computer software. This development was welcomed by international and local organizations.?®®
However, despite the unequivocally positive nature of the concept, application of the rules in practice has
be going on with faults that need to be addressed.

260 2017-2018 Action Plan for the Judiciary, paragraph 2.3.1.3.

261 IDFI and EMC, Second Shadow Report: Implementation of the Strategy and Action Plan for the Judiciary, available at <
https://bit.ly/3tiDeW1 > [last viewed 11.03.2021], 55.

262 June 26, September 9, October 2, October 12.

263 | etter from the High Council of Justice no. 103/399-0 dated 9 September 2021

264 Organic Law of Georgia amending the Organic Law of Georgia on General Courts, 08/02/2017.

265 The High Council of Justice, Decision no. 1/56, 1 May 2017, available at < https://bit.ly/3aBAulc > [last viewed 17.03.2021].
266 The Venice Commission, Opinion on the draft law on amendments to the Organic Law on General Courts, available at

< https://bit.ly/37iVmo7 > [last viewed 18.03.2021]. The Coalition for Independent and Transparent Justice, Considerations
on the “Third Wave" of the Judiciary Reform, available at < https://bit.ly/2RgnROf> [last viewed 17.03.2021].
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By Council’s decision, trial court presidents were vested with the power to determine the composition of
court panels. Worth noting is that the initial draft version of the decision envisaged assignment of judges
to judicial panels also by the electronic system rather than by court presidents.

The High Council of Justice justified alteration of the original version of its draft by referring to a provision
in the Civil Procedure Code that says that a reasoned decision to have a case reviewed by a panel of
judges should be served on a president of the court who determines who of the judges will be on the
panel. The only reservation is that the initial judge of the case must be included in the panel.?®’

The electronic system of case allocation plays an important role in improving the quality of transparency
in the judiciary. Hence, amending the Civil Procedure Code in order to ensure distribution of cases fully
by the electronic system would be desirable.

In courts of appeals and the Supreme Court, where a case is to be heard by a panel of judges, the
electronic software assigns only a presiding/rapporteur judge for the case but how the other judges
should be selected to sit on the panel is unclear. Courts of appeals and the Supreme Court have
themselves corroborated there is an ambiguity in those courts over this issue.

According to explanations received from the courts of appeals of Tbilisi and Kutaisi, the law does not
envisage a specific timeframe judicial panels should be set up for. This means the law does not exclude
the possibility of establishing judicial panels with different composition for each case. But appeals courts
reckon panels created within the judicial system usually enjoy some level of temporal stability.

According to the Supreme Court, there is no normative act defining procedures for the selection of two
other judges of a judicial panel established for hearing a case.?®

Against the above-described background, we believe rules of allocation of court cases via an electronic
software in courts of appeals and the Supreme Court need to be amended so that the electronic software
determines all the three judges who should sit on the panel to hear each specific court case.

5.1. 4.3. Impact of COVID-19 upon the right to a fair trial

Protection of human rights has been a special challenge during the Covid-19 pandemic. The right to a
fair trial, which itself is an instrumental tool for the protection of other human rights, has gained double
importance in this situation. In the present chapter, we discuss and assess the standards of enjoyment of
the right to a fair hearing in time of the novel coronavirus (Covid-19) pandemic.

267 The Civil Procedure Code of Georgia, Article 26
268 Human Rights Education and Monitoring Center (EMC), Electronic System of Case Distribution in Courts, Thilisi, 2020,
p. 34.
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4.3.1. Legal regulation

Since 21 March 2020, an emergency was declared in the entire territory of Georgia. The same day,
President issued a special decree having the force of an organic law. Among other issues, the special
presidential decree laid down the possibility of conducting court hearings in criminal cases envisaged by

the criminal procedure law remotely.?%°

After the emergency was over, the Georgian Parliament enacted, along with other acts, amendments in
the Criminal Procedure Code determining prerequisites and rules for conducting judicial hearings
remotely. According to current regulation, until 1 July 2021, courts are authorized to conduct hearings
remotely using electronic equipment in the event of a pandemic and/or a risk of spread of an epidemic
that is highly dangerous to public health if: (a) the accused/convicted/acquitted person agrees to this; (b)
the defendant has been detained pending trial or the convicted person has been sentenced to deprivation
of liberty and/or unless the hearing is conducted remotely, the public interest in solving the crime and
bringing the responsible person to criminal justice may be compromised. It should be noted that, before
enacting these amendments in the Criminal Procedure Code, the Parliament took account of the Public
Defender’s position not to conduct remote judicial hearings envisaged by the Criminal Procedure Code
as a normal way of deciding cases, but rather as an exception.

In this context, we wish to mention recommendations the High Council of Justice issued to general courts
in June 2020.2° According to the recommendations, deciding cases without an oral hearing had to be
given priority as a preferred method or, when necessary, a hearing had to be conducted remotely using
electronic means of communication. On 15 September, the High Council of Justice issued new
recommendations calling on courts to examine cases without oral hearings and to engage parties in the
proceedings remotely in the events envisaged by procedural law.?”

International recommendations are useful to recall in this context. The Council of Europe Parliamentary
Assembly calls on its member States to ensure the functioning of the justice system in a way that does
not result in violation of the rights to liberty, security and fair trial and does not undermine the right to
effective remedy and constitutional principles. For this purpose, States should prioritize cases according
to their urgency, general importance and impact on individual rights and vulnerable groups; technological
solutions should be introduced within the judicial system.?’> While assessing legal regulations, we should
also recall a declaration by the European Commission for the Efficiency of Justice (CEPEJ), which stipulates
that access to justice must be ensured for all users, but at a time of health crisis, special attention must to
devoted to vulnerable groups who are even more at risk of suffering from the situation. Thus, judicial

269 Special Presidential Decree no. 1, Article 7.

270 The High Council of Justice, Recommendations, 5 June 2020, available at < http://bit.ly/3rOuBhD >[ last viewed
16.03.2021].

211 The High Council of Justice, Recommendations, 15 September 2020, available at < http://bitly/3rU2Nwj > [last
viewed16.03.2021].

272 Council of Europe, The impact of the Covid-19 pandemic on human rights and the rule of law, available at <
https://bit.ly/3fBZ8hz> [ last viewed 16.03.2021].
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systems should give priority to cases which concern these groups, such as cases of domestic violence, in
particular against women and children, involving elderly people or persons with disabilities. Vulnerabilities
arising from the crisis should also be taken into account.?”

These standards should be implemented in both legislative acts and Council of Justice-issued
recommendations so that access to courts is ensured to the greatest possible extent.

4.3.2. Ensuring publicity of judicial proceedings

For the purpose of assessing the impact of remote court proceedings on the right to a fair trial, the Public
Defender monitored remotely held hearings in criminal cases and prepared a special report on this

matter.2’*

During their trial monitoring activity, the Public Defender’s representatives were met by serious obstacles
such as unsubstantiated prohibition to attend hearings and being ordered to leave. A representative of
the Public Defender was directed to leave the courtroom notwithstanding the fact that some problems
with the court software did not relate to our representative but other attendees. Our representatives were
excused from the courtroom by judges of the Rustavi Town Court and Telavi District Court.?”

Problems in attending and monitoring court hearings proved to be greater in regard to non-
governmental organizations: of the 279 cases monitored by the Public Defender, representatives of non-
governmental organizations were allowed to attend only 12.27°

4.3.3. The right to defense and adversarial proceedings

Monitoring of remotely conducted court hearings revealed flaws in other important aspects of the right
to a fair trial.

Since it is fundamental that communication between the advocate and the client is kept confidential, such
an opportunity should actually be provided also when court proceedings are conducted distantly.
Pursuant to the jurisprudence of the European Court of Human Rights, if a defendant joins a hearing

273 The European Commission for the Efficiency of Justice (CEPEJ), Declaration. Lessons learnt and challenges faced by the
judiiciiary duriing and after the coviid-19 pandemiic, available: < https://bit.ly/3I18PrZ1 > [last viewed [16.03.2021].

274 Public Defender, Report on the monitoring of remote criminal court proceedings, 2020, available at <
https://bit.ly/3bVc81C >[last viewed 17.03.2021].

27> Public Defender, Report on the monitoring of remote criminal court proceedings, 2020, pp. 8-9; the Georgian Young

Lawyers’ Association has also been pinpointing lack of publicity of court hearings and limitations on attending court trials,
se avaliable: <https://bitly/3nXnghz > [last viewed 17.03.2021].
276 Ipid.
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distantly, the communication must be supported sufficient from the technical point of view so that he/she

can interact with his/her lawyer confidentially.?’’

Public Defender’s monitoring of remote trials shows that remand prisoners who were joining their hearing
from penitentiary institutions were not provided with the possibility of communicating with their lawyers
on confidential terms. Instead, they were consulting with their counsels in other persons’ presence.>’®

At pretrial hearings we observed how defendants were having difficulty understanding the contents of
what was going on due to problems of technical nature. With the remote mode court proceedings, it was
virtually impossible to examine physical evidence. In some cases, video footages played during a distant
hearing were not comprehensible for the proceeding participants at all.?”® A positive exception was when
a judge adjourned witness examination because the witness'’s voice could not be heard and went on to
examine only written evidence.?®

As for merits hearings in criminal proceedings, we detected serious shortcomings here too. In particular,
there were attempts to influence witnesses and guarantees to prevent this from happening were not
sufficiently provided. For example, police officers were “dictating” to a witness what to say. Also, often
times one would get the perception that the witness was not alone when testifying and/or was simply

281

reading a written testimony.<®' These obstacles substantially affected the quality of enjoyment of their

rights by the defense. The problem and its acuteness have also been pinpointed by the Georgian Young

Lawyers' Association.??

4.3.4. Technical issues during remote court proceedings

Technical malfunctions were a commonplace during remote court proceedings. Court hearings
defendants were joining remotely from their penitentiary institutions would start late because the
penitentiary institutions were not properly equipped from the technical standpoint.?33

27T ECtHR, Marcello Viola v. ftaly, judgment of 1 May 2007, application no. 45106/04, paras. 63-67; ECtHR, Sakhnovskiy v.
Russia, judgment of 2 November 2010, application no. 21272/03, par. 98

278 pyblic Defender, Report on the monitoring of remote criminal court proceedings, 2020, p. 13

2% The Georgian Young Lawyers Association, Special Report, “Courts during the pandemic”, monitoring period: March
2020 - June 2020, Thilisi, 2020, p. 21

280 pyblic Defender, Report on the monitoring of remote criminal court proceedings, 2020, p. 16

281 bid., pp. 15-16.

%82 The Georgian Young Lawyers Association, Special Report, “Courts during the pandemic”, monitoring period: March
2020 — June 2020, Thilisi, 2020, p. 19

283 The Public Defender’s Office has made an attempt to receive more information on this but the Penitentiary Service did
not provide the details.
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Lack of required technical support would oftentimes result in adjourned court hearings because there
were problems with involving individuals placed in special rooms in the proceedings distantly.?®*

Adjourned court sessions were especially symptomatic for town and district courts.

4.4. The right to be tried within a reasonable time

4.47. Criminal trials

Like in 2019, prompt and effective administration of justice remained lingering in 2020. Merits hearings in
criminal proceedings were often stretched in time and were often conducted unreasonably beyond the
legally established timeframes. Inadequate legal framework can be said to be one reason of this but
overloaded courts continued to be a major cause.

Appeal complaints forwarded late

Georgia's criminal procedure law does not prescribe timeframes for sending complaints and
corresponding case files by lower courts to higher courts. Nevertheless, courts should be adhering to the
principle of prompt justice by furnishing other courts with required documents in as reasonable time as
possible.

A convicting judgment against defendant K.T. handed down by the Gori District Court on 28 December
2018 was challenged by the defendant’s lawyer on 25 January 2019. The lawyer specified his/her complaint
on 1 April 2019. As required by the law, the lawyer filed the appeal complaint with the trial court (Gori
District Court), which was to forward the complaint to a court of appeals thereafter.

The trial court sent the case file and the appeal complaint to Thilisi Court of Appeals in November 2020.
In its explanation provided to the Public Defender, the Gori District Court stated that the nearly 18 month-
long delay had to do with technical issues with the electronic version of the hearing transcript.?®® In
particular, according to the court, in order for them to find a transcript for a concrete hearing, they had
to look up the general database of hearing records one by one.

In another case, convicted I.G.s appeal complaint lodged at Thilisi City Court on 28 February 2020 and

his case file was forwarded to the higher court late because of the coronavirus-related obstacles.?®® The

appeal complaint and the case materials were actually sent only in June.?®’

284 public Defender, Report on the monitoring of remote criminal court proceedings, 2020, p. 10
285 | etter from the Gori District Court dated 31 December 2020

286 | etter from the Thilisi City Court no. 10525 dated 3 June 2020.

287 | etter from the Thilisi City Court no. 12060 dated 30 June 2020.
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Because these violations happen all the time, it would be desirable to have the timeframe for sending
complaints and case files to upper courts set by the law.

Timeframe for deciding on admissibility of cassation complaints

Georgia's criminal procedure law sets no specific timeframe for the Supreme Court to decide on
admissibility of cassation complaints. Inasmuch as courts of appeals have a deadline for admissibility
decisions, absence of such a deadline at the cassation level contradicts the principle of prompt and
effective justice.

Our exchange of correspondence with the Supreme Court did not result in us finding out how much time
it takes for the Supreme Court to decide on admissibility.

We believe the timeframe for admissibility decisions should be set by the law. This would help parties to
proceedings form objective expectations as to the time periods with which the cassation court operates.

Timeframes for deciding cases

Deciding cases in reasonable time has been a challenge for both appeal courts and the Supreme Court.
In Thilisi Court of Appeals, the Criminal Cases Chamber was tardy in deciding 679 out of 1943 cases
incumbent on it.?8 In Kutaisi Court of Appeals, decision-making was belated in 236 out of 781 cases.?®
In the Supreme Court,?®® the Criminal Cases Chamber completed review of 300 out of 1176 cassation

complaints, in violation of the legally established timeframe.

4.4.2. Adjudication of civil and administrative cases

As in the previous year, deciding civil and administrative cases within the period determined by the law
remained a challenge.

The statistical data we received from the appeal courts of Tbilisi and Kutaisi suggest that a significant
number of court cases are dealt with by these courts in breach of the procedural terms. Appeal courts
have 2 months to decide civil and administrative cases according to the law, and this term can be

extended in some special circumstances up to a total of 5 months.?!

288 | etters from the Thilisi Court of Appeals no. 3/1258 dated 26 February 2021 and no. 3/2222 dated 1 March 2021.
289 | etters from the Kutaisi Court of Appeals no. 93-2/10 dated 1 March 2021 and no. 129-2/10 dated 17 March 2021.
290 | etter from the Supreme Court no. P-145-21 dated 10 March 2021.

291 The Civil Procedure Code, Article 59(3).
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Because the Public Defender’s Office was provided data for the period from 1 January 2020 — February
2021, we will assess only the data for the first nine months of 2021 concerning duration of case
proceedings in the appeals courts of Tbilisi and Kutaisi because the legal timeframe for deciding cases
would not be expired yet for complaints lodged in October.

According to the information we were provided,?® in the first nine months of 2020, out of 1156 appeal
complaints lodged with the Tbilisi Court of Appeals, only 122 cases (making 10.5% of the total number)
were completed in the legally determined 2 months’ time; 278 cases (24%) were completed in a 5 months’
time. This means 65.4% of incoming complaints registered by the Thilisi Court of Appeal in 2020 were
not decided by the Court within the legally determined time frames.

During the first nine months of 2020, 975 complaints were lodged with administrative cases chambers of
the Thilisi Court of Appeals. Of this number, proceedings were completed within 2 months regarding 162
complaints (16%) and within 5 months regarding 269 complaints (27.5%). Accordingly, about 55.7% of
new complaints registered in 2019 were not decided on time by the administrative cases chambers of the
Thilisi Court of Appeal.

There was a better situation in the Kutaisi Court of Appeals from this perspective. In 2020, only 27% of
cases were not completed on time by the administrative cases chamber and only 34% of cases by the

civil cases chamber.??3

Pursuant to the ivil procedure law and the administrative procedure law, administrative and civil cases
chambers of the Supreme Court have 3 months to decide on admissibility of a cassation complaint®** and
6 months to decide a case.*®

As a result of our communication with the Supreme Court, were informed that the civil cases chamber of
the cassation court received 1191 new cassation complaints during the reporting period.?®® Out of 276
complaints declared inadmissible, the Court reviewed 156 complaints (56.5%) in breach of the 3 months
term. Of the 915 admissible complaints, the Court completed proceedings within the legally established
6 months in only 17 cases (2%).

In 2020, the administrative cases chamber of the cassation court received 1259 complaints of which the
court found 253 complaints inadmissible. Of these 253 cases, 160 (amounting to 63%) were found
inadmissible in breach of the legal timeframe. Of the 1006 cases found admissible, the Supreme Court
decided on 34 in the legally established 6-month period.

292 | etters from the Thilisi Court of Appeals no. 3/1258 dated 26 February 2021 and no. 3/2222 dated 1 March 2021.
293 | etters from the Kutaisi Court of Appeals no. 93-2/10 dated 1 March 2021 and no. 129-2/10 dated 17 March 2021.
294 The Civil Procedure Code, Article 401(3); The Administrative Procedure Code 41(8).

29 The Civil Procedure Code, 391(6); The Administrative Procedure Code, 34(4).

2% | etter from the Supreme Court no. P-145-21 dated 10 March 2021.
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Despite the fact that the number of judges in the Supreme Court increased considerably compared to
the previous year, we have not seen the court of cassation doing any better job from the standpoint of
promptness and effectiveness of justice.

4.5. Cases adjudicated in substantive breach of the law

4.5.1. The case of Giorgi Ugulava

On 10 February 2020, Criminal Cases Chamber of the Supreme Court partially seconded the cassation
complaint of Prosecutor’s Office reassigning charges against Giorgi Ugulava and others under different

articles of the Criminal Code. As a result, the defendants were imposed more severe punishments.?’

One of the judges on the bench of the judicial chamber hearing the cassation complaint of Prosecutor’s
Office was Shalva Tadumadze who served as Chief Prosecutor (Prosecutor-General) between 16 July 2018
and 12 December 2019. It was during his time as a Chief Prosecutor that the Prosecutor’s Office lodged
the above-mentioned cassation complaint against the convicting judgment of the Thilisi Court of Appeal
with the Supreme Court.>%

According to the case-law of the European Court of Human Rights, personal conviction and behavior of
a judge must inspire the sense of impartiality in the eyes of the public. A judge whose impartiality raises
obvious questions must not take part in deciding a case. The European Court has found violation on
account of the fact that a person participated in two cases against one and the same party: in the first
case as a lawyer of the opposing party and later in another case as a judge of the same party.?®® In the
case concerning Giorgi Ugulava too, it is obvious that the fact that a person acted as Prosecutor General
and as a judge in one and the same case is a good reason to engender doubts about his impartiality.

The Public Defender commented on Giorgi Ugulava's case to say that the risks she was pinpointing during
the process of appointment of Supreme Court judge materialized in that case.3%

4.5.2. The case of cartographers

On 7 October 2020, Natalia llichova, a member of the Border Police Department of the Ministry of Internal
Affairs and Iveri Melashvili, Chief of Demarcation and Border Relations Service of the Ministry of Foreign
Affairs were arrested on the charge of violation of territorial integrity of Georgia.*®' The prosecution’s
theory of the case was that these two individuals who were formerly members of a State Commission for

297 The Supreme Court of Georgia, judgment no. 57APP-19, 10 February 2020.

2%8 9 January 2019.

299 ECtHR, Wettstein v. the Switzerland, application no. 33958/96, judgment of 3 March 2001, par. 47

300 Statement by the Public Defender, 11 February 2020, available at <http://bit.ly/3bP5Ro4 > [last viewed 16.03.2021].
30T The Criminal Code of Georgia, Article 308.
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Delimitation and Demarcation of the Georgia-Azerbaijan Border put Georgia under the risk of
surrendering its historical land of about 35,000 hectares.

Before the start of judicial proceedings, on 25 February 2020, the Public Defender sent its amicus curiae
brief to the Thilisi City Court on this matter. The Public Defender highlighted the principle of legality was
at stake. More specifically, the evidence in the case file did not prove the defendants had, or acted by,
the intent of ceding part of Georgia's territory to a foreign state.

Evidence collected by the prosecution also does not prove the defendants had malicious intent while they
acted as experts. Furthermore, the map with the scale 1:200 000, which the prosecution argues the
defendants failed to use, has not been examined for fitness up to the present day (1 March 2021).

In view of the body of evidence the prosecution has collected by the time of hearing the case on merits
by the court, we believe conviction of Melashvili and llichova contradicts the legality principle because
there is nothing in their conduct capable of turning normal expert work into a crime.

The opening of a criminal investigation into this case coincided with the pre-parliamentary election
period. Although the defendants were not political officials, their criminal case soon became a major
matter of political debate and mutual blaming. The Public Defender’s examination of the criminal case
file and analysis of the ongoing events showed that the criminal prosecution initiated against Iveri
Melashvili and Natalia Ilichova might be based on political or other non-legal motives, which, coupled
with other shortcomings in the actions of the Prosecutor’s Office, overweighed any legal motives in this
case. In making this assessment, the Public relied on the standards of Article 18 of the European
Convention of Human Rights.

In addition, we also wish to note violation of a procedural right of one of the defendants we detected in
this case. On 30 December 2020, Iveri Melashvili met with his lawyer across a divider glass in penitentiary
institution no. 8. The purpose of this communication was to discuss and agree on a defense strategy. The
defendant made some notes on the maps he received from the lawyer and then asked the prison
administration to hand the maps over to the lawyer. However, members of the Penitentiary Service
examined the documents first, including the notes made by the defendant, before making them available
to the lawyer. The Public Defender considers the fact that the administration of the Special Penitentiary
Service's Institution no. 8 breached the right of defendant Iveri Melashvili to confidential communication
with his lawyer®? — a human right protected by both domestic legislation and international law.3%

302 Statement by the Public Defender, 29 January 2021, available at <https://bit.ly/3ri2hrE > last viewed [16.03.2021].
303 The Constitution of Georgia, Article 31; The European Convention on Human Rights, Article 6(3)(c); The Criminal
Procedure Code of Georgia, Article 38(5); The Georgian Code of Imprisonment, Article 16(6).
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4.5.3. The case of Nikanor Melia

By a convicting judgment of 2 December 2019 rendered by the Thilisi City Court, Nikanor Melia was
sentenced to a fine and a deprivation of the right to take office. Based on the same convicting judgement,
his Parliament membership was terminated on 12 December.

The Public Defender filed its amicus curiae brief with the Constitutional Court. She opined that as long as
enforcement of the judgment had not started yet, it had to be postponed until appeal procedures would
be over and the final judicial instance would render a final decision in the case.

Regrettably, the Constitutional Court did not acquiesce to the Public Defender’s amicus opinion.3%* The
Court, did, however, refer to the possibility of applying the systemic and the two-track methods of legal
interpretation suggested by the Public Defender.3% These methods of construing the law lead to a
conclusion that Parliament membership can terminate only and if a prison sentence is applied; but in case
of a non-custodial sentence, a convicting judgment becomes enforceable only if there are no more legal
remedies left.

But in the reasoning part of its judgment, the Constitutional Court did not discuss the above-mentioned
methods of legal interpretation and, relying only on reputational and moral arguments, without analyzing
the procedural code, concluded a trial court’s judgment convicting the member of Parliament was
enforceable irrespective of a custodial or non-custodial nature of the punishment imposed and had to

be enforced immediately.3%

4.5.4. The case of Giorgi Rurua

On 3 January 2020, an investigative procedure was conducted in the penitentiary institution in which
Giorgi Rurua took part but his lawyer was not allowed to attend. With a view to studying this fact, on 13
April 2020, the Public Defender sent the Minister of Internal Affairs a proposal to open a disciplinary
investigation into alleged breach of defendant Giorgi Rurua’s right to a lawyer by police investigators.

Pursuant to the criminal procedure law,*®” a person has the right to request that their lawyer attend
investigative action in which he/she is involved. In Giorgi Rurua’s case, the defendant’s constitutional right
to defense was compromised.

304 The Constitutional Court’s judgment no. 3/2/1473 dated 25 September 2020 (available at <http://bit.ly/38LKwKc >[last
viewed 30.03.2021]comes with dissenting opinions by four judges (available at <http://bit.ly/3cEvWp7 >[last viewed
17.03.2021].

305 The Constitutional Court of Georgia, Nikanor Melia v. the Parliament of Georgia, judgment no. 3/2/1473 as of 25
September 2020, I-18.

3% Jbid., 11-32-35.

307 The Criminal Procedure Code, Article 38(7).
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Based on the Public Defender’s proposal, the Ministry of Internal Affairs Inspectorate-General addressed
the Proscution Office of Thilisi on 16 April 2020, but the latter returned the proposal back to the
Inspectorate-General on 15 May. The Inspectorate-General informed the Public Defender that no internal
investigation was launched because they received no such request from the Prosecutor-General’s Office.

On 17 September 2020, the Public Defender sent its proposal to the Prosecutor-General's Office this time
around asking the Prosecutor-General's Office to instruct the Ministry of Internal Affairs to open internal
investigation. On 25 September, the Prosecutor-General's Office did send such an instruction to the
Ministry.

By its letter dated 16 November 2020, the Inspectorate-General of the Ministry of Internal Affairs informed
the Public Defender that they talked to the police investigators who stated that they did not verbally insult
Giorgi Rurua and the force used during the investigative action was proportional. So the Inspectorate-
General concluded there was no disciplinary misconduct on the part of the police investigators. It is
inferred from the same letter, though, that the Inspectorate-General has not studied the legality of police
investigators’ conduct who carried out the investigative action in the absence of the defendant’s lawyer.

We note it with regret that, for several months, the Prosecutor’s Office and the Interior Ministry of Internal
Affairs were bouncing Giorgi Rurua’s case back and forth between each other procrastinating it
unjustifiably. Unfortunately, the Ministry of Internal Affairs did not eventually inquire into the legalit of
failing to have Giorgi Rurua’s lawyer attend the investigative action. Thus, Giorgi Rurua’s breached right
was never restored.

45.5. The case of Lasha Tordia

The Public Defender’s Office has been monitoring the progress of criminal proceedings concerning the
assault on Lasha Tordia, former Auditor General, since 2017.3% We have been observing the case develop
at both investigation and judicial stages. Once the proceedings in the trial court were over, we took on
to study the case file thoroughly.

Our study revealed charges were brought under a wrong provision of the Criminal Code. Criminal
prosecution against two defendants was progressing under a less severe paragraph of the relevant
provision of the Criminal Code. Although the facts of the case should have been described rather as
"violence committed by a group of people” (Article paragraph 1" of Article 126 of the Criminal Code), the
investigation ended up with charging the two individuals under parragraph 1 of Article 126, which means

308 The Public Defender, 2017 report to the Parliament of Georgia, p. 84; see also The Public Defender, 2019 report to the
Parliament of Georgia, p. 149.
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the same crime but committed by a single perpetrator.3®® Eventually only one individual — M.Ch. — was
convicted, while Otar Parskaladze, formerly Prosecutor-General, was acquitted.

It should be pointed out that, in the event of a crime committed by two or more pepetrators, it is not
necessary for each perpetrator to perform the same conduct as other accomplices; it suffices when a
person directly engages in the commission of a crime along with another person and, for example, helps
another perpetrator expose a victim to a vulnerable condition or reduces a victim's ability to resist. This,
in fact, was what Otar Parskaladze committed together with M.Ch.

The Public Defender is of the view that, contrary to what facts of the case suggested, charges were
intentionally brought arbitrarily in a way to reduce the likelihood of a convicting judgment being handed
down in the case.

Another issue we observed about the case was procrastination. Among other factors hindering
investigation was that it took a phonoscopy and videoscopy forensic expert one year and five months to
produce a forensic report on the video footages. Forensic examination of the video footages at the Public
Law Entity “Levan Samkharauli National Forensics Bureau” was ordered on 8 June 2017. It wasn't until 5
November 2018 that the Bureau issued its report. During this period, it is safe to say that that the
investigation halted pending forensic examination and no other investigative actions were carried out.

It took the same long one year and five months to find Lasha Tordia a victim of the crime. Even though
the investigation authorities had received a medical expert’s report concerning injuries on Lasha Tordia’s
body on 5 June 2017, he was granted a crime victim status only on 5 November 2018.

4.6. Gag order in criminal proceedings

The Criminal Procedure Code authorizes the prosecutor and/or the judge to make it incumbent on parties
to criminal proceedings to not disclose case information without their prior permission and to warn such
parties of criminal liability they can incur if they are to breach that order.™

On 12 August 2020, the Prosecutor’s Office issued a gag order in relation to lawyers of 5 individuals
appearing as defendants in the alleged premeditated murder of Giorgi Shakarashvili committed by a
group obliging them not to disclose and divulge any materials and information contained in the criminal
case file. The Prosecutor’s Office instructed the lawyer that, if they were to breach the gag order, they

would face criminal liability."

309 Paragraph 1'(b) of Article 126 of the Criminal Code, as applicable on 13 May 2017, envisaged “battery or other violence
committed by a group” punishable with imprisonment for up to 2 years as maximum sentence.

310 The Criminal Procedure Code, Article 104.

31 The Criminal Code, Article 374.
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At the time it indicted the defendants, the Prosecutor’s Office informed the public about evidence they
collected and the prosecution’s theory of the case and showed a crime scene graphic reconstruction
video. Against this background, the defense, too, had to have the possibility to speak about the case
materials and inform the society of its version of what happened.

The Prosecutor’s Office office used the gag order issuing power in other cases too. An example is the so-
called cyanide case, in which the Prosecutor’s Office imposed the obligation of no-disclosure upon Giorgi
Mamaladze's lawyers, while it went public to actively discuss individual pieces of prosecution’s evidence.

Such a practice of using gag orders has already been challenged in the Constitutional Court, which
completed the merits stage of the case and went into deliberation.

The Public Defender considers that the issuance of gag orders in relation to defense lawyers is at odds
with the purposes of the criminal procedure law and constitutes a continuation of the wrong practice of
indirectly placing the defense in unequal conditions.

4.7. The right to property in the context of criminal proceedings

Giving back to their owners various physical items seized within a criminal investigation in a timely manner
has been a problem for many years already.

It should be mentioned that the fundamental right to property can be breached by not only confiscation.
A prolonged deprivation of access to a thing or property owned, taking away the actual possibility of
using one’s property, especially if it's impossible to tell when the owner will regain such access, equally
constitutes a breach of the constitutionally guaranteed fundamental right to property.

The Public Defender's Office looked into an application lodged by Citizen O.M. who asserted the
Prosecution Office breached their right to property. As we analyzed the case materials, we found out that
O.M.'s car was seized by the Prosecutor’s Office within a criminal investigation. On 13 March 2014, the
Prosecutor’s Office ceased investigation but did not return the car to the owner until a dispute over this
physical evidence would be resolved in a civil court. However, as we were informed by the Bolnisi District
Court®?, there was no civil litigation involving the applicant at the Bolnisi District Court in the period of
2014-2020.

The Public Defender addressed the Prosecutor’s Office with a proposal requesting that the applicant’s
right to his property be restored.™ Althought the Prosecutor-General's Office agreed to fulfil our
proposal, the citizen has not received his key to the car and his vehicle registration document up to the
present day. When he regained access to the car, he observed the car had been looted.*™ The citizen

312 Letter from the Bolnisi District Court no. 70 dated 8 April 2020
313 Proposal by the Public Defender no. 15-2/5303 dated 28 May 2020.
314 Application no. 6739/20 dated 22 June 2020
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experienced multiple breaches of his property rights: he did not receive his car from the State on time,
on the one hand, and the State failed to preserve his property (the car) intact, on the other hand.

A potential arbitrary violation of the right to property in the context of criminal proceedings was revealed
in one of the cases studied by the Public Defender’s Office.3™ The judge did not indicate in their judicial
warrant what thing, document, substance or information he/she authorized the investigation authorities
to seize. Firstly, lack of specificity in the judicial warrant excludes the possibility for the citizen to surrender
the relevant item to the investigation voluntarily, without a search. Secondly, it gives searching officers
too much of power and there is a higher risk of arbitrariness on their part accordingly.

The Public Defender’s Office is currently studying a case in which computer equipment belonging to
Company “X" and Citizens A.B. and Sh.B. were seized in March 2020 within a criminal investigation. The
case concerned the sending by a person of 6 text messages containing false information about
emergency declared in the country. The messages were sent on 16 March 2020 using an office computer
and a server. Forensic examination of the computer equipment has not ended yet and is considered
ongoing up to the present day. We have been constantly monitoring the progress of forensic activities in
this case. As we were informed by the National Forensics Bureau, on 26 March 2020, two ICT forensic
examinations were ordered in regard to 89 pieces of computer equipment seized from the company and
its employees. According to the existing information as of 30 December 2020, forensci study was still
ongoing and the work in relation to 73 pieces of equipment was still ahead. The Bureau also said they
could not tell when approximately the exercise would end in the future. In spite of the number of
computer items to be studied and the volume of the work to be carried out, the overly lengthy limitation
of persons’ property rights in this case cannot be considered justified. In fact, for the whole period since
last year, the company has been deprived of almost all of its computers, which makes it impossible for
them to function normally as a company.

4.8. Flaws in legal proceedings in administrative offense cases

The Public Defender has been reiterating the need for repealing and replacing the Soviet-era
Administrative Offences Code of Georgiawith a new Code over and over again.>™® The currently in-force
Administrative Offences Code of Georgiafalls short of meeting minimum requirements of human rights
and freedoms.

The case of I.G. and Sh.G. the Public Defender’s Office looked into in 2020 are evident examples of the
fundamental problems inherent in the Georgian administrative offense proceedings. In this case, the

315 Thilisi City Court, decision no. 11b/19835, 17 December 2020

316 Public Defenders reports to the Parliament of Georgia by years: 2012 report, Thilisi, 2013, pp. 448-450; 2013 report,
Tbilisi, 2014, pp. 271-277; 2014 report, Thilisi, 2015, pp. 303-307; 2015 report, Thilisi, 2016, pp. 462-467; 2017 report, Thilisi,
2018, p. 114; 2018 report, Thilisi, 2019, pp. 91-109; 2019 report, Thilisi, 2020, pp. 157-159.
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Thilisi City Court found two quarantined individuals guilty of “petty hooliganism” under the Administrative
Offences Code of Georgia committed in a hotel room (quarantine zone) just on the basis of citations
issued by police officers and oral testimonies of the same police officers (who were themselves parties to
the case and were interested in the outcome of the case).

For the purposes of “petty hooliganism”, a person should be insulting and calling names on citizens in a
public thoroughfare, harrassing them or engaging in similar conduct, which violates public order. In the
given case, the story told by the administrative defendants was exactly opposite of the police officers’
account of what happened. No neutral evidence corroborating the conduct of the administrative
defendants they were found guilty of were submitted to the court.

The Public Defender sent the Appeal Court an amicus curiae brief concerning this case. She argued that
finding a person guilty without neutral evidence and only based on police officers’ testimonies
contradicted the case-law of the European Court of Human Rights and resulted in the shifting of the
burden of proof from the State to the citizen, which was a breach of the presumption of innocence
principle.

Proposals

To the Parliament of Georgia:

®  Amend the Criminal Procedure Code setting a clear timeframe for the Supreme Court to decide
on admissibility of cassation complaints;

" Amend the Organic Law on General Courts to the effect that only Supreme Court judges can sit
on a Plenary Session of the Supreme Court;

®  Enact amendments to determine a time period in which lower courts must send appeal
complaints and corresponding criminal case files to higher courts;

®  Amend Article 51'(2) of the Organic Law on General Courts to require supporting votes of at least
2/3 of High Council of Justice members for electing an Independent Inspector;

®  Amend the Civil Procedure Code to stipulate that the electronic case allocation software rather
than court presidents should determine the composition of the bench when a civil case is to be
heard by a panel of judges;

" Amend the law to make it incumbent on courts to release a prisoner from payment of court fees
if the prisoner provides a bank statement for the period of their stay in the prison showing that
their average monthly revenue was less than GEL 100 for the last six months;

® Insert a provision in the Criminal Procedure Code stipulating that a judgment cannot rely on a
piece of evidence examined by another judge unless the other judge was a reserve judge;

" Make necessary amendments with the effect of establishing judicial ovrsight of evidence legality
in cases with high risk of crime provocation;
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B Adopt a new Administrative Offences Code of Georgiathat is compatible with international and
constitutional human rights standards;
B Add specifying provisions to the Criminal Procedure Code stipulating that, in the event a court
hearing is conducted remotely,
- No witness examination should start until the court assures itself that the witness is in a
specially designed room alone, free from any undue influence;
- No witness examination should start or witness examination that has already started must
end if the defendant or other participant of the hearing cannot hear or see the witness.

Recommendations

To the Government:

B  Determine a government agency responsible for developing a system of psychologists’ training
in juvenile justice and training quality assurance.

To the Minister of Justice:

® Improve technical infrustructure in penitentiary institutions so that each penitentiary institution
has more special rooms that are better technically equipped to ensure unobstructed participation
of defendants in remote court hearings.

To the High Council of Justice:

®  Amend the Rules of Procedure of the High Council of Justice to lay down detailed procedures
and criteria for election of an Independent Inspector by the Council that can exclude any conflict
of interest during the election process as much as possible; further, lay down detailed assessment
criteria of candidates for Independent Inspector, issues to address during candidate interviews
and the duty to give reasons for any candidate assessment prepared;

" Ensure that an electronic software for the management of disciplinary proceedings against judges
is developed and introduced in 2021;

" Publish conclusions authored by the Independence Inspector of the High Council of Justice, in
observance of the personal data protection rules;

" Amend the electronic case allocation rules for courts so that all the three members of judicial
panels in the appeal court and Supreme Court are selected by the random principle;

" Improve relevant hardware and software to allow for confidential communication between clients
and their lawers during remote court proceedings.
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5.Right to Respect for Private Life
5.1. Introduction

Privacy and intactness of family life remained one of topical issues in 2020. During the reporting period,
a number of criminal disclosures of information have occured. In 2020, as in previous years, trends in the
protection of the right to privacy and family life remained unchanged. State entities continued to trouble
protecting the right to privacy and preventing its violation.

The world coronavirus pandemic put the right to privacy in front of new challenges. Additional restrictions
on contact with the outside world inflicted serious harm on individuals in penitentiary and psychiatric
institutions. Actions taken by the State to compensate for the restrictions did not provide for adequate
alternatives for communicating with the outside world.

In regard to the right to respect for privacy and family life, during the reporting period, the Constitutional
Court issued its judgment in Giorgi Keburia v. the Parliament of Georgia"" According to the Court, in
deciding on the legality of a search conducted under the urgent necessity rule, the Court cannot consider
the actual result of the search as a means of assessing whether the requisite probable cause standard has
been met. In addition, the Constitutional Court made it incumbent on the prosecution to obtain neutral-
source evidence in corroboration of legality of the search conducted and evidence collected. Examples
of such neutral evidence, inter alia, include a video recording the process of search, a testimony of a
neutral person attending the investigative action or other objective evidence capable of proving the fact
of recovery of a piece of evidence from the object or person searched in order to exclude any unlawful
conduct on the part of law enforcement members. We hope this landmark judgment of the Constitutional
Court will set a new, higher standard of protection of the right to privacy in the country.

In her 2019 report to the Parliament, the Public Defender issued 7 recommendations and 6 proposals in
respect of the right to privacy. Regrettably, the Georgian Parliament did not take any of these proposals
into account, including a proposal on making a clear distinction between the contents of Article 157 and
157" of the Criminal Code. As for Public Defender’s recommendations issued to executive authorities, only
the Ministry of Internal Affairs fuliflled one of our recommendations, in part. We regard activities of the
Ministry of Internal Affairs directed at raising public awareness of inviolability of private life to be at least
partially positive. In the Public Defender’s view, against the background of the epidemiologic situation in
the country, the Ministry of Justice was unable to allow prioners to receive short-term visitation without
the glass partition for objective reasons.

37 The Constitutional Court, Citizen of Georgia Giorgi Keburia v. the Parliament of Georgia, judgment no. 2/2/1276 as of 25
December 2020, available at < http://bit.ly/3kcmXyG > [last viewed 19.02.2021].
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This chapter discusses actual cases of illegal wiretapping and the progress of ongoing investigations into
unlawful disclosure of recordings in breach of the rigth to privacy. We also discuss challenges in
maintaining contact with the outside world by individuals in penitentiary and psychiatric institutions.

5.2.Violations of the right to respect for privacy

In 2020, like in the previous years, we detected different types of violation of the right to privacy. For
years, the Public Defender’s Office has been demanding that investigation be carried out into unlawful
disclosures of confidential conversations and recordings of political party representatives.>® A number of
similar cases were dectected in 2020 as well.

Potential eavesdropping on a journalist and a politician

On 29 October 2020, at a briefing held in the office of the political party “Georgian Dream”, Irakli
Kobakhidze publicized the contents of a private conversation between Nato Gogelia, journalist at TV
Pirveli, and Beso Katamadze, a member of the Ozurgeti Office of the National Movement political party.
Nato Gogelia and Beso Katamadze stated the conversation ocurred between them only. The Public
Defender’s Office could not obtain any information from the Interior Ministry on opening or progress of
an investigation into the unlawful wiretapping of a converation between a TV pirveli journalist and an
opposition party member," which most likely means no investigation was opened into this fact.

Eavesdropping on Salaome Samadashvili

On 6 November 2020, the Imedi TV Company broadcast recordings obtained from a Ukrainian webpage
possibly involving Georgian politicians, including Salome Samadashvili, member of the 9™ parliament of
Georgia. The Public Defender publicly condemned the extraction and publication of private conversation
recordings as a continuation of a years-long corrupt practice. It is even more regrettable that this is
happening to a member of parliament who is supposed to enjoy stronger guarantees of protection in the
interests of performace of their constitutional mandate. Worth noting also is that illegally wiretapped
recordings published in the recent years related most frequently to women members of the parliament

318 The Public Defender, 2017 Report to the Parliament, Tbilisi, 2018, pp. 118-119.
319 Letter from the Interior Ministry no. MIA32002979027 dated 23 December 2020; Letter from the Interior Ministry no.
MIA82100175188 dated 26 January 2020.
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or women politicians, which exacerbates the unequal participation of women in the country’s political
life.320

Unlawful actions of the Special Penitentiary Service and the Ministry of Justice

In an attempt to respond to a statement made by former convict A.S., the Ministry of Justice published
special-category data concerning A.S.’s criminal record on its official Facebook page. Having conducted
internal investigation, the Office of the State Inspector found that the Special Penitentiary Service acted
without a legal basis in disclosing the above-mentioned information. Consequently, the Special
Penitentiary Service was found to have breached the law and was imposed an administrative sanction.

On 21 January 2020, Thea Tsulukiani, formerly Minister of Justice, publicized video recordings of visits of
the Public Defender’s reprsentatives in the penitentiary. Some of the footages included specific episodes
depicting the meeting of Public Defender’s proxies with prisoners in penitentiary institutions. Faces of the
Public Defender’s envoys were not anonymized in the publicly-played recordings.

On 22 January 2020, the Public Defender requested the State Inspector®?' to look into the legality of
publication by the Minister of Justice of video recordings on 21 January 2021 at a hearing of the
Parliamentary Human Rights Protection and Civic Integration Committee. The Public Defender also
requested that the State Inspector examine and assess the Justice Ministry’s regular practice of retention
of video footages

By decision no. 1/100/2020, on account of illegal disclosure of the video recordings, the Office of the State
Inspector fined both the Ministry of Justice and the Special Penitentiary Service finding that both agencies
had breached the Law on Personal Data Protection

From the State Inspector’s decision the Public Defender also learnt about something that is no less
alarming. According to the decision, Director-General of the Special Penitentiary Service issued a decision
on the retention (storage) of a video recording of a meeting on 19 April 2019 between a representative
of the Public Defender and a prisoner in penitentiary institution no. 6 on the day before our representative
visited to the prison. It should be mentioned that we received a letter from that prisoner asking for a
meeting with us on 11 April 2019. Only a few employees of the Public Defender’s Office knew the date of
the upcoming visit. This raises questions as to the 18 April 2019 decision, which the Special Penitentiary
Service's Director-General issued just one day before the scheduled visit. Obviously, the Director-General
obtained this information not in a legal way.

320 Statement by the Public Defender, 7 November 2020, available at <https://bit.ly/3kCjLwG > [last viewed 30.03.2020].
For additional information, please see Public Defender’s Office, Criminal Justice Department, 2020 Activity Report, Thilisi,
2020, Right to Respect for Private Life Chapter.

321 "The Public Defender of Georgia requests the State Inspector to examine the legality of the conduct of the Minister of
Justice available at <https://bit.ly/38QUQ3N> [last viewed 18.03.2021].
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The Public Defender’s Office was notified that, based on the Public Defnder’s request, the State Inspector
decided to evaluate the legality of processing electronic surveillance data in penitentiary institutions.

On 31 December 2020, the Public Defender was informed that the Office of the State Inpector examined
(through a confidential proceeding) legality of the processing of electronic surveillance data in
penitentiary institutions by the Special Penitentiary Service revealing a number of violations. In regard to
the shortcomings identified, the State Inspector issued 9 (nine) instructions and 7 (seven)
recommendations to the Special Penitentiary Service.

Apart from approaching the State Inspector with the request, the Public Defender started a separate
process on her own to find out how often the Special Penitentiary Service archives (records and stores)
video footages of Public Defender’s representatives’ meetings with prisoners. Despite our numerous
efforts, our requests were not answered by the Special Penitentiary Service. The Public Defender then
decided to sue the Service in the court on the ground of their disobedience to the lawful demand of the
Public Defender.

The court seconded the Public Defender’s claim finding the Director-General of the Special Penitentiary
Service had breached the law and fined him for failure to provide information to the Public Defender.
After the court judgment, the Public Defender's Office received a reply from the Special Penitentiary
Service that said they were not archiving (recording and keeping) video footages and the one publicized
by the Justice Minister was the only one they had been keeping.

It is interesting though that the Special Penitentiary Service's response letter includes a passage from a
working draft of the letter which the send mistakenly forgot to remove on sending.??? The passage says
decisions of the Special Penitentiary Service’s Director-General do not bear a document number and it
would be inappropriate to provide the requested information to the Public Defender’s Office. A reply
proposed in the Special Penitentiary Service's draft letter was actually what we received as a finished
version from the Service eventually (which provided us with misleading, false information).

5.3.Investigatons into breaches of the right to privacy

As per information received from the Prosecutor-General's Office, 44 individuals were prosecuted in
20202 for violation of the right to privacy.>** No prosecutions were commenced in 2020 in regard to

322 Letter from the Special Penitentiary Service no. 164785/01 dated 8 July 2020 reads: “In fact, the decision has no
registration number on it; I'd suggest it would be inappropriate to provide the requested information. | guess the best
answer on our part would to say that archived materials are stored in a way that the storage medium also refers to and
stores the basis of archiving, which is the Director-General's order in this case.”

323 |In 2019, 63 individuals persons were criminally prosecuted for violation of the right to privacy.

324 Sixteen individuals were prosecuted under Article 157 of the Criminal Code, 18 individuals were charged for a crime
under Article 157" and 10 individuals were prosecuted for a crime under Article 158 of the Criminal Code.
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criminal cases opened in the period through 2015-2017 into allegations of breaching the right of privacy.
Unfortunately, our requests concerning individual cases were answered incompletely by the Proseuctor-
General’s Office that provided only general statistical data.’?*

The Public Defender reiterates its call to the Prosecutor-General’s Office for greater transparency so as to
open up avenues for objectively evaluating the effectiveness of investigative authorities’ response
measures.

5.4.Contact with the outside world in penitentiary institutions

Measures taken to contain the spread of the coronavirus affected the enjoyment of the right to maintain
contact with the outside world by prisoners to the greatest extent.

As a result of limitations imposed since 5 March 2020, a series of prisoner rights enivsaged by the Code
of Imprisonment were restricted. These rights include the right to family, long- and short-term visitation,
the right to leave a penitentiary institution for a short time and the right to a short-term furlough from a
prison for personal reasons.?2® The restriction was partially lifted on 25 May 2020,327 but soon thereafter,
along with deteriorated epidemology staistics, the right to short visits and the right to receive parcels and

packages were again declared restricted until 1January 2021 and 29 December 2020 respectively.3?8

The need to fulfil Public Defender’'s recommendations issued to various State authorities over years has
become evident in 2020.

In the first place, we would like to highlight that decision-making as to allocating a prisoner to prison
where they are to serve their sentence does not take into account the place where their family lives.
Oftentimes this is a major cause of prisoners not being able to use their right to short and long visits. The
Public Defender’s Office is dealing with a number of cases in which prisoners have not been able to enjoy
their right to visitation for several years already (while they had had this possiblity in the past if admitted
to a prison that was physically close to the place of their family members).

The Imprisonment Code does not allow exchanging the right to a long visit for the right to an over-the-
phone visit or a video call. Prisoners in high-risk penitentiary institutions are additionally deprived of video

325 | etters from the Prosecutor-General’s Office nos. 13/11375 and 13/12270 dated 1 March and 5 March 2020 respecitively.
326 Order by Director-General of Special Penitentiary Service under the Ministry of Justice no. 4109 as of 5 March 2020,
Article 2.

327 Prisoners were allowed to use their right to short-term visitation behind the glass partition. Short-terms visitations were
restored only temporarily, until 28 November 2020.

328 Prisoners started receiving parcels and packages again on 28 December 2020. Since then, they have been enjoying their
right to receive parcels and packages, see Special Penitentiary Service's statement at < https://bit.ly/36CtGfU > [last viewed:
30.03.2021].
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visitation opportunities. Some penitentiary institutions do not have an adequate number of phone sets
and cannot offer conditions for a confidential conversation.

Our monitoring showed that penitentiary institutions nos. 2, 10, 12 and 18 are not equipped with
infrastructure requisite for video visitation. Existing epidemiologic situation has made these means
particularly important for the purposes of enabling prisoners to communicate with their family members
in the format of video visitation, which is a good alternative to in-person communication.

We wish to point out our observation as a result of our 2020 monitoring that unfortunately the number
of video visits decreased rather than increased in penitentiary institutions offering video calls. This should
most likely have to do with prisoners’ family members having to appear physically, as a mandatory rule,
in one of the territorial offices of the Agency for Crime Prevention, Non-custodial Sentnce Enforcement
and Probation,*?® which they were unable to do because of the movement-related restructions during
the pandemic (especially in time of emergency situation declared in the country).

The special rules intruduced in penitentiary institutions and limitation of physical contact certainly are
necessary for the protection of lives and health of prisoners but, according to the recommendations
issued by the UN Subcommittee on the Prevention of Torture®? and a statement by the European
Committee for the Prevention of Torture,?*' alternative means of communicating with the world outside
prisons should be offered to balance out the restrictions.

As a compensation to counterbalance visitation restrictions, since 16 March 2020, prisoners have been
allowed a 15-minute free phone call time. Extra 20 minutes were added to this in April as a one-off
measure.3 The Public Defender is of the view, considering the extent of limitations imposed on the right
to respect for private and family life, that the 15-minute free-of-charge calling time offered by the State
to prisoners is an inadequate alternative for maintaining satisfactory contact with the world outside of
prison.

Forbidding contact with the outside world as a measure of disciplinary punishment remains a challenging
practice in the penitentiary system. Although phone calls were the only means for prisoners to
communicate with people outside prison during the pandemic, the right to a phonecall happened to go
on the list of restricted rights nevertheless. For example, in March, April and May, when short-term
visitation was completely suspended, prohibition of a phone call as a measure of disciplinary punishment

329 Code of Imprisonmnt, Article 17'(3) and Order of the Minister for the Penitentiary, Probation and Legal Aid Affairs no.
55 as of 5 April 2011 approving “Convicted prisoner visitation rules”.

330 UN Subcommittee on the Prevention of Torture, Advice of the Subcommittee to States parties and national preventive
mechanisms relating to the coronavirus disease (COVID-19) pandemic (adopted 25 March 2020), paragraph 9(k), available
at <http://bitly/38RUzO6>[last viewed: 17.01.2021].

331 The European Committee for the Prevention of Torture, “Statement of principles relating to the treatment of persons
deprived of their liberty in the context of the coronavirus disease (COVID-19) pandemic”, CPT/Inf(2020)13, 20 March 2020
332 Which was made possible through financial assistance from the International Committee of Red Cross (ICRC) Georgia

Delegation.
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was used 124 times. In the period between January and November 2020, the same figure hit 467 in total 3*3
The Public Defender reiterates that disciplining prisoners by cutting them off of the world outside the
prison is impersmissible,®** as indicated also by the European Committee for the Prevention of Torture
(CPT).3

Inability to use the right to file a complaint and impediments in sending a complaint without trouble and
in a confidential manner have been one of the most frequest concerns expressed by prisoners for years
already.

Although complaint boxes are available in all of the penitentiary institutions visited by the National
Preventive mechanism representatives in 2020,>%° these boxes are usually located within the coverage
area of CCTV cameras, which makes it possible to identify those dropping a confidential complaint into
the box. In closed-type penitentiary institutions, a prisoner cannot obtain an envelope for a confidential
complaint without identifying themselves first. Registration by social service employees of the envelope
number and a prisoner’s first name and last name whenever the prisoner asks for an envelope is a flagrant
violation of the confidentiality rule.

In order for prisoners to be able to use their right to complain, they must be provided with stationary
paper, confidential complaint envelopes and pens. As a result of our interviews with prisoners in
penitentiary institutions nos. 8 and 6, it turned out the prison administration is not supplying prisoners
with requisite items and is impeding the sending of complaints to their addressees. If a prisoner actually
manages to write a comlaint and dropt it into the complaints box or hand it over to a prison employee
for shipment,®*’ they are never informed on whether the letter reached who it was meant for. Prisoners
suspect that prison officials simply block their letters and complaints prison administration may consider
to be against them and the correspondence does not reach the addressees.

In fact, prioners’ suspicion is reinforced by examples detected by the Public Defender’s Office. In 2019,
while inspecting a penitentiary institution’s documents office, a representative of the Public Defender
discovered a prisoner’s letter addressed to the Public Defender that had been opened and viewed.33 In
2020, we detected violation of convicted prisoner N.B.'s right to correspondence; in particular, the

333 National Statistics Bureau, criminal justice stastics, monthly reports, available at <https://bit.ly/39CVbb4> [last viewed:
18.01.2020].

334 United Nations Office on Drugs and Crime (UNODC), Handbook on Dynamic Security and Prison Intelligence, New York,
2015, p. 22, available at <https://bit.ly/3bVGGR6 > [last viewed: 20.01.2021].

335 Report on the visit to Georgia carrid out by the European Committee for the Prevention of Torture (CPT) from 10 to 21
September 2018 (CPT/Inf (2019) 16), par. 100, available in English at <http://bit.ly/2J91eHP> [last viewed: 20.01.2021].

336 As we found out during our visit to penitentiary institution no. 10 on 26 June 2020, the administration had not opened

the complaint box since March 16.

337 After emergency rules were introduced in prisons, prisoners hand their letters and complaints over to members of prison
security or prison regime instead of social workers as they did in the past.

338 The Public Defender, 2019 Report to the Parliament, Tbilisi, 2020, p. 74.
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prisoner’s letter was not sent out from penitentiary institution no. 18, which was later determined to be
the guilt of a prison employee.3%

The statute of Special Penitentiary Service's medical facility no. 18 does not envisage inmates’ right to
long-term visitation. As a result, prisoners who spend their entire sentence in that medical facility are
never allowed to receive long-term visits.

Our analysis of the facts told in this chapter obviate that the existing legal framework and infrastructure
do not allow for full-fledged implementation of inmates’ right to inviolability of private life in penitentiary
institutions. Moreover, we regret that measures taken to balance out the pandemic-engendered
restrictions on prisoners’ privacy rights were insufficient.

Separate attention is to be paid to the conditions of imprisoned foreign citizens and stateless persons3+
who face serious and insurmountable obstacles in regard to both maintaining contact with the outside
world and communicating locally, inside their penitentiary institutions.

Keeping contact with family members and the world outside the prison34t is the greatest problem foreign
inmates have. Their situation is exacerbated by nearly insurmountable obstacles in communicating with
their families. Prisoners in Georgian prisons whose family members live abroad practically have no
possibility of using their right to visitation. Making a phonecall from prison is also not a trouble-free
experience. In penitentiary institution no. 8, if a phonecall day for a particular prison cell does not happen
to match an international calls day,?4? prisoners cannot make outgoing calls to foreign countries. Making
international calls is not free of charge for inmates, which becomes an even more serious problem since
they are not getting any monetary assistance from their families. Due to long physical distance and high
mailing tarrifs, foreign prisoners rarely send or receive letters. Receiving a parcel is also related to serious
difficulties.

The uneasy conditions of foreign prisoners are aggravated by the language barrier. The staff of
penitentiary institutions, except some individual employees, do not speak foreign languages. Inmates do
not have the possibility of learning Georgian. The situation became even worse when measures to contain
the spread of coronavirus were introduced in prisons. For example, language courses were suspended
and inmates could no longer use social workers’ assistance in communicating with various agencies. Due
to lack of knowledge of the Georgian language and no availability of language translators in prisons,
foreign inmates cannot communicate with psychologists. Speaking to healthcare personnel is also made

339 | etter from the Special Penitentiary Service’s monitoring department no. 3465/01 dated 8 January 2021.

340 According to the data as of 1 December 2020, there were 584 inmates who were foreign citizens or stateless persons,
which makes 6.3% of all prisoners in Georgia's penitentiary institutions; see National Statistics Bureau, criminal justice
stastics, consolidated report, November 2020, annex, p. 116, available at <https://bit.ly/3oHUBwWK> [last viewed: 15.01.2021].
341 By the time of our monitoring in penitentiary institution no. 8 on 3-4 December 2020, two more English TV channels

were accessible for inmates, which we certainly welcome. However, our interviews with prisoners revealed a vast shortage
of foreign-language books at the prison library.
342 In penitentiary institution no. 8, three days in a week are disignated for international phonecalls.
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difficult for the same reason. The language barrier also adversely affects relations with prison staff.343
Foreign inmates are not aware of their rights and obligations. They do not know who to approach when
help is needed. It is crucial that the State addresses these issues on time as foreign citizens and stateless
persons are experiencing extreme psychological pressure because of the conditions they are serving their
sentence in. During their interviews with Public Defender’s preventive team, they said they miss talking to
human beings and the interviews were one a rarest opportunity to communicate and impart their
emotions with other people in a normal way.

5.5.Contact with the outside world in psychiatric institutions

The situation in psychiatric institutions from the perspective of respect for private and family life remains
dire.

The Law of Georgia on Psychiatric Care3** authorizes a doctor, when mandated by necessity on the
ground, to issue a written decision restricting an array of rights to a prisoner such as the right to use a
phone; the right to a short-term furlough from a mental institution; the right to receive letters, parcels
and visitors; the right to possess items of personal use; the right to receive information in an audio-visual
format; the right to receive information on own health in an understandable manner; the right to view
medical documents.

The Public Defender believes the authority of restricting above-mentioned rights outright is overly broad
and at odds with human rights protection standards. Imposing limitations on rights such as the right to
receive information on one’s health or the right to use the phone is unjustified and contradicts the
interests of protection of patients’ rights.

It should be pointed out that the law does not specify how long these restrictions can last. So, in order to
curb doctors’ arbitrariness, terms and conditions of imposing restrictions must be articulated in regard to
each of these rights separately.

According to the law, patients voluntarily receiving medical treatment are entitled to temporarily leave
the hospital without having to be discharged;**> nevertheless, patients in psychiatric institutions are not
allowed to take such a leave at all. Doors to units inside the institutions are locked and patients cannot
go out in the yard or outside the premises. This is against the background that there is no decision of a
doctor to restrict this right for exigent reasons.34°

343 |t should be pointed out that foreign prisoners in penitentiary institution no. 8 spoke positively of one of the prison
security employees who can speak English and is willing to help prisoners out.

344 Law on Psychiatric Care, Article 15(3).

345 Law on Psychiatric Care, Article 15(2)(d).

346 | aw on Psychiatric Care, Article 15(3)
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During 2020, the Public Defender’s special preventive group paid 5 preventive visits to 3 psychiatric
institutions. As a result of the visits, we found out that patients had their right to a phonecall restricted
too. In Mental Health and Drug Addition Prevention Center Ltd**’ and Tbilisi Mental Health Center Ltd,
patients’ cellular phones had been taken away arbitrarily?# without informing their owners reasons
thereof as mandated by the law.>** Employees of the medical facilites explained confiscation of celluar
phones by the reason that patients’ family members are bothered with phone calls. But this justification
is not compatible with the law.

Above-mentioned restrictions worsen the conditions of patients in mental health institutions. This is
especially true against the bacground that all visitation in mental health departments have been
suspended during the pandemic. While the State is supposed to faciitate patients’ re-entry and integration
into the society, the above-described treatment makes these objectives even harder for the beneficiaries
to achieve.

5.6.Seizure of electronic devices and extraction of information

In response to the high interst on the part of the public, the Public Defender’s Office is looking into a
number of criminal case files on an exceptional basis. Having examined the files and an application from
a citizen, we found out that investigation authorities seize electronic devices and extract information not
only from persons linked with pending criminal cases but from anyone who do not have anything to do
with alleged crime or a circumstance related to that crime. The prosecution office confines itself merely
to showing some sort of abstract nexus, while courts issue authorizing warrants just because the
investigative authorites mentioned a person’s name somewhere in the case materials for any reason.

As we found out, people can be required to surrender their electronic devices or provide information
even if they do not know anyone featuring in a criminal case just because they were driving down a
highway in a given stretch of time which the investigation is interested in or drove up to a police station
to pick up a person who the police considers to be a witness.

To ensure adequate safeguards for respecting private life and privacy during a criminal investigation,
courts should modify their approaches to match the contemporary level of societal and technological
development, and to be able to resolve challenges. Due to the level of harm inherent in the having of

347 We must also mention the positive fact that patients at the Mental Health and Drug Addiction Prevention Center had
the possibility of using a computer and Internet in the social worker's room.

348 Of the patients we interviewed, only one had a mobile phone. Many patients said their phones were taken away on
admission to the institution. Some of them have said they make calls using personnel’s phones. But when making a
phonecall, staff members do not let patients stay alone which makes a confidential conversation impossible. There were
also patients who had not used a phone for a long time. One patient said he/she had been in the institution for a year
already and had never used the phone during all this entire period.

349 Mental Health Act, Article 15(2)(b) and Article 15(3).
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access to such information, the judiciary should adopt practices and approaches aimed at excluding or

minimizing any avenues for arbitrariness.

Proposals

To the Parliament:

Amend the Imprisonment Code, namely paragraphs 11 and 12 of Article 17, to allow for
substitution of short-term visits with video visitation.

Amend Article 172(9) of the Imprisonment Code to allow substitution of long-term visitation with
a phone call and video visitation.

Amend Article 173 of the Imprisonment Code to allow for substitution of family visitation with a
phone call and video visitation.

Amend the Imprisonment Code to increase the number visits and phone calls inmates in high-
risk institutions and closed-type institutions can receive/make.

Amend the Imprisonment Code to permit inmates in high-risk penitentiary institutions to receive
video visitation;

Amend the Imprisonment Code to repeal the prohibition of contact with the outside world as a
disciplinary punishment and as a security meaure used against inmates, except when such a
contact is related to criminal activity.

Amend Articles 157 and 157" of the Criminal Code to draw distinction between the contents of
these two provisions.

Amend the Law on Psychiatric Care to determine clear procedures for imposing limitations on
the rights of individual patients with due regard to requisite legal safeguards (articulate criteria
that should be met before a restriction is imposed, the duration for which the restriction applies
and how to appeal the decision).

Recommendations

To the Minister of Justice:

128 |

In 2021, amend currently-applicable video visitation rules in a way that prisoners’ family members
no longer be required to appear physically in a territorial office of the Agency for Crime
Prevention, Non-custodial Sentnce Enforcement and Probation for visitation; create a safe app
(software) that simplifies video visitation.

In 2021, equip penitentiary institutions no. 2, 3, 6, 10, 12 and 18 with proper infrastructure to
support video visitation, as a matter of priority.

Report of the Public Defender of Georgia 2020



Ensure that prisoners can send complaints from their penitentiary institutions confidentially; to
this end, choose locations where complaint envelopes can be picked up without having to ask
prison staff for them and without being identified. Ensure to all prisoners requisite materials to
write complaints (paper, pens, envelopes); allow prisonrs to keep a certain number of envelopes
in their cells.

Inspectorate-General of the Ministry of Justice to conduct a systemic inspection in penitentiary
institutions nos. 2, 3, 6 and 8 with a view to looking into violations of confidentiality of outgoing
prisoner complaints, investigating any retaliation against prisoners for filing a complaint and
punishing those responsible;

Amend the statute of Special Penitentiary Service's medical facility no. 18 to grant prisonrs the
entitlement to long-term visitation and equip the institution with requisite infrastructure.

Have the monitoring service look into any practices hindering the exercise by foreign prisoners
in penitentiary institution no. 8 of their right to international calls and take masures to make sure
that foreign prisonrs are actually able to use their calling time without impediment as mandated
by the law.

Take all necessary measures to ensure to foreign prisoners and Georgian citizens whose families
reside outside Georgia the possibility of making international calls at a reduced and more
affordable cost.

Take all necessary measures to ensure to foreign prisoners and Georgian citizens whose families
reside outside Georgia the right to a free international call every month in the period of pandemic.
In period of special conditions introduced due to the pandemic, implement remote Georgian
language courses for foreign prisoners and Georgian citizens who do not have command of
Georgian.

To the Prosecutor-General:

Periodically, once every 6 months, inform the public about the progress of pending investigations
into volation of the right to privacy.

To the Minister for IDPs from the Occupied Territories, Labor, Health and Social Protection:
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As mandated by the Law on Psychiatric Care, ensure to patients the possibility of enjoying their
right to freely use telephones and other communication devices;

As per the Law on Psychiatric Care, ensure to patients undergoing voluntary medical treatment
the possibility of using their right to temporarily leave the hospital unless there is a doctor’s
decision to restrict this right for exigent reasons.
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6. Right to equality

6.1. Introduction

In 2020, the effective realization of the right to equality was negatively affected by the epidemiological
situation related to the coronavirus. Beyond the obstacles caused by the pandemic, some of the
Government's regulations treated different groups unequally.3%

It should be mentioned, that in 2020, significant changes were made to the anti-discrimination legislation
- the Law of Georgia on the Elimination of All Forms of Discrimination - the denial to reasonable
accommodation was defined as discrimination on the basis of disability, and the Parliament adopted the
Law on the Rights of Persons with Disabilities. In the field of protection of the right to equality, labor
legislation has undergone substantial changes. Unfortunately, the Ombudsman's suggestion - to limit
mandate of the labor Inspector’'s Office to the general assessment of equality policy in the field of
employment and to create referring mechanism for individual cases to - Ombudsman was not taken into
account.®

It is not surprising, that state institutions could not allocate time for development of equality policy and
a unified vision, creating of environment tailored to vulnerable groups, and raising public awareness of
anti-discrimination issues. Instead of tackling systemic inequality practices, the agenda largely was still
focused on eliminating individual cases of discrimination.

Women, members of religious minorities, members of the LGBT + community, and people with disabilities
faced the most obstacles in terms of equality during the reporting period. In 2020, the Public Defender
reviewed 113 new cases of alleged discrimination, of which 18% related to discrimination on the grounds
of sex / gender, 9% to discrimination on the grounds of disability, 12% and 9% of all cases were
applications related to unequal treatment due to different opinion and political views.

350 According to the decree of the Government of Georgia, the requirement of mandatory quarantine did not apply only
to citizens of five EU countries - Germany, France, Latvia, Lithuania and Estonia and persons with permanent residence
permits (including Georgian citizens). At the same time, non-dominant religious associations found themselves in an
unequal position in terms of both the issuance of permits and the rules of holidays which are celebrated at night time.

351 Statement of the Public Defender of Georgia, available at: <https://rb.gy/6aqtg7> {last visited: 24.03.2021].
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6.2. State of Equality of Women

Significant legislative changes were made in 2020 to protect women's rights - as a result of the
amendments to the Labor Code, the employer was directly obliged to ensure equal pay for equal work
to male and female employees. In addition, not exhaustive list of specific issues related to labor and pre-
contractual relations (selection criteria, employment conditions, access to training, etc.) to which the
principle of equal treatment applies has been identified.

However, maternity leave because of pregnancy/delivery and maternity leave for child care were
separated. The old version of the law cumulatively required the existence of three preconditions
(pregnancy, childbirth and child care) for the use of the leave, which discriminately excluded the surrogate
mother and the mother of a child born through surrogacy. It has also become possible to redistribute
maternity leave between mother and father. Though, the same changes were not made to the Law of
Georgia on Civil Service. Unfortunately, the change did not affect private sector, and the remuneration of
the rest of the salary, beyond the assistance in the amount of 1000 GEL set by the state, is still up to the
employer.

The problem of sexual harassment remains a challenge, it mainly took place at workplace and while
receiving medical services. Women, victims of sexual violence, still face legal obstacles to terminate
pregnancy beyond the prescribed period. During the reporting period, discriminatory practices were also
identified in the process of forensic medical examinations for women who were victims of sexual violence,
in some cases, they were not allowed to use the services of a female expert.
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6.2.1. Sexual harassment

In 2019, significant legislative changes were made to ban sexual harassment - prohibitive norms appeared
in the Law of Georgia on the Elimination of All Forms of Discrimination and the Organic Law of Georgia,
the Labor Code. In addition, within the framework of the amendments to the labor legislation in 2020,
the Labor Code obliges the employer to respond to sexual harassment 3>

As in the previous reporting period, female victims among reported on cases of sexual harassment highest
number is related to labor relations.?** The cases examined by the Public Defender during the current
reporting period also concerned the facts of sexual harassment identified in the medical field. One of the
cases of sexual harassment by a representative of the medical field took place in a quarantine hotel.3** In
another case, the doctor touched the patient in intimate places while providing medical service, although
this was not due to medical needs.?*

6.2.2. Women victims of sexual harassment

In terms of women's equality, women victims of sexual violence are one of the most vulnerable groups.
The issue of pregnancy termination after the expiration of period established by law, in cases of pregnancy
as a result of violence, is still problematic, as abortion is possible only after a conviction made by a court,3*¢
and the duration of criminal proceedings usually exceeds the term of the pregnancy. Refusal to terminate
a pregnancy in such a situation may cause psycho-emotional stress and social stigma for women.

One more problem that creates a traumatic environment for women victims of sexual violence is the
insufficient number of female experts at the Levan Samkharauli National Forensics Bureau. Despite the
fact that under legislation the person under examination might be transferred to another branch of the
bureau upon his/her request or specialist of the same sex should be invited to examine him/her,3 this
provision does not apply in practice. It is critical that the Bureau provides a sufficient number of female
experts who, in the event of sexual violence, will be empowered to conduct the examination.

3%2 "Imposing liability on an employee who commits sexual harassment does not release the employer from the relevant
liability. The employer may be held liable if he / she became aware of the fact of harassment and did not report it to the
Labor Inspectorate and / or did not take appropriate measures to prevent such action “(Note to Part 78 of Article 78 of the
Labor Code of Georgia) Effective from January 1, 2021)).

353 The ombudsman's April 13, 2020 recommendation to D.A. and “Ras Al Khaima” Investment Authority Ltd. is available at:
<https://bit.ly/361kiCl > [last viewed 24.03.2021]. See also Recommendation of the Public Defender of 13 April 2020 to L.J,,
available at: <https://bit.ly/39bdjsE > [last viewed 24.03.2021].

354 Recommendation of the Public Defender of June 29, 2020 N.B, LEPL Social Service Agency, non-commetial legal entity

“Georgian Medical Holding”, Ministry of Internally Displaced Persons from the Occupied Territories, Labor, Health and
Social Affairs of Georgia, available at: <https://bit ly/2J8kJSX > [Last viewed 24.03.2021].

3% The recommendation of the Public Defender of April 13, 2020 to I.Kh. and the LEPL State Agency for Regulation of
Medical Activities is available at: <https://bit.ly/3fwhZum > [last viewed 24.03.2021].

3% Annex 5 to the Order N201-74 / N of the Minister of Labor, Health and Social Affairs of Georgia of October 7, 2014 "On
the Approval of the Rules for Implementing Abortion".

357 Part 9 of Article 111 of the Criminal Procedure Code of Georgia.
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6.3. Disability

In 2020, important legislative measures were taken to protect the rights of persons with disabilities - the
Parliament adopted the Law on the Rights of Persons with Disabilities, which offers important legal
guarantees. In parallel with this law, the Law on the Elimination of All Forms of Discrimination considered
denial to reasonable accomodation as a form of discrimination. However, a number of important issues
remained beyond the regulation of the law.

Unfortunately, in practice, the situation of equality of persons with disabilities has not improved in the
current reporting period either. People with disabilities still struggle to gain access to the environment,
as well as to use different public or private services equally. This year, entrants with hearing problems
faced numerous obstacles while passing the Unified National Examinations because there were
appropriate conditions tailored to their needs. Discrimination was also expressed at the general education
level. During the current reporting period, the Public Defender considered as discriminative regulation
related to persons with disabilities, who reached the age of retirement. This regulation excludes possibility
of cumulative use of a pension due to age and a social package due to disability.

6.3.1. Physical disability

Changes during reporting year have affected and improved physical access standards. On December 4,
2020, the Government of Georgia approved the Technical Regulation "National Accessibility Standards" 3%
As to the actual situation of people with disabilities, unfortunately, despite numerous responses by the
Public Defender to discriminative violation of the right to access,®® availability of various services for
people with disabilities is still a problematic, that naturally hinders existence of full life for people with
disabilities.

During the current reporting period, the problem of physical accessibility for persons with disabilities was
identified in the context of receiving banking services.?® People with physical disabilities have difficulty to
access the branch of Liberty Bank, as the adapted environment created by the bank is still inaccessible
for them. It is noteworthy that people with disabilities receive social package through JSC Liberty Bank.

3%8 Resolution N2732 of the Government of Georgia of December 4, 2020 on the Approval of the Technical Regulation -
"National Standards of Accessibility", available: <https://rb.gy/dzn8zo > [Last viewed: 24.03.2021].

3% The recommendation of the Public Defender of Georgia of August 6, 2018 to the Chairman of the Tbilisi City Council is
available at: <https://rb.gy/5uazan > [last viewed on 24.03.2021]; The recommendation of the Public Defender of Georgia

of August 6, 2018 to the Administration of the Government of Georgia is available: <https://rb.gy/uily33 > [Last viewed:
24.03.2021].

360 Recommendation of the Public Defender of Georgia of November 19, 2020 to JSC "Liberty Bank", available at:
<https://bit.ly/31iCJil > [last viewed on 24.03.2021].
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6.3.2. Denial to reasonable accommodation in the context of right to education

Access to education remains challenging for people with disabilities. The protection of right to education
is directly related to the exercising of all other basic rights for them. As practice has shown, the realization
of the right to education largely depends on the fulfillment of the obligation of accessibility and
reasonable adaptation. It is important that the obligation of reasonable accommodation reflected in the
legislation is not properly implemented in practice.

Over the years, the Public Defender has pointed out the problem of lack of inclusive education for children
with disabilities or hyperactive children in kindergartens3' or schools3® and inadequate adaptation of the
environment. During the reporting period, the facts of discrimination on the grounds of disability in the
field of education, in particular, denial to reasonable accommodation, were revealed again.

In one case,*® for an entrant with a hearing problem, while completing an English listening assignment
on the Unified National Examinations, no conditions were created tailored to his/her needs. In the second
case, the problem related to passing of the Unified Masters exams was that the National Examinations
Center did not have proper communication with the entrant about his special needs (assisting in the
writing process). According to the entrant, similar problems did not take place in the previous years during
Unified National Examinations.

As for the general education level, the private school administration did not take into account the special
needs of the student with autism spectrum, which led to the exclusion of the juvenile from social activity
and indirect discrimination3* - namely excluding from participation in the educational, social summer
school, because student needed assistance of parent as it would be difficult for him to stay there alone.
While investigation of the case the argument of the school administration that taking into account
students’ needs will be an excessive financial burden for the school was not confirmed.

6.3.3. The issue of cumulative use of social package and age pension

The general regulations in force in Georgia prohibit the simultaneous receipt of two or more social
packages, as well as the inadmissibility of using a state pension (pension package) or state compensation
together with the social package.®> Thus, according to this general rule, a person with disabilities at

361 The recommendation of the Public Defender of Georgia for April 16, 2018 to "Wonderland Preschool" is available at:
<https://rb.gy/ktjff1 > [last viewed on 24.03.2021].

32 The general proposal of the Public Defender of Georgia for January 23, 2016 to the Ministry of Education and Science
of Georgia is available at: <https://rb.gy/zsczyr > [last viewed on 24.03.2021].

363 The appeal of the Public Defender of Georgia of December 7, 2020 to the Ministry of Education and Science of Georgia
and the National Center for Assessment and Examinations is available at: <https://rb.gy/zvthjh > [last viewed 24.03.2021].

364 The recommendation of the Public Defender of Georgia of July 20, 2020 to the Director of the Newton School of
Robotics Ltd is available at: <https://rb.gy/mubxoe > [last viewed 24.03.2021].
365 Article 6, Paragraph 1, Subparagraphs a) and b) of the Government of Georgia Resolution N2 279 of the Government of

"

Georgia of July 23, 2012 on Defining a Social Package, Article 5, Paragraph 1, Subparagraph “g".
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retirement age will not be able to benefit from a social package and an old-age pension at the same time.
A group of people with disabilities, as well as the elderly, face significant social and economic
vulnerabilities independently from one another.

When planning changes in state policy in this direction, it is crucial to define purpose of the social package
on the one hand and the retirement pension on the other. The purpose of the social package is to provide
the relevant person with the financial resources that will help him / her overcome the artificial barriers
created by the environment and society. Thus, its task is to cover costs due to a specific disability. As for
the old-age pension, its general purpose is to replace the recipient's pre-existing income. In addition, the
current pension policy in Georgia is based on the principle that older people need more social guarantees,
due to their health care costs.?® Thus, for a person with a disability, reaching retirement age in all cases
should not preclude the possibility of receiving a social package and an old-age pension at the same
time 37

6.4.Religion

Religious minorities in Georgia continue to face obstacles. In the current reporting period, discriminatory
treatment was revealed during Unified National Examinations as religious needs of entrants were not
taken into account. At the same time, discriminative actions on the religious grounds by public servants
while performing their official duties remains problematic, that is mainly related to the lack of awareness
on the issue of religious neutrality and principle of equality. If during last years the problem was mainly
discussed in the context of Muslims, who were crossing the border, in 2020 this issue became
particularly obvious, when creating obstacles while registration of land ownership by Jehovah's Witnesses.

6.4.1. Ignorance of the religious needs of the entrants

During the Unified National Examinations in 2020, the entrants of the Seventh-day Adventist Church,
whose religion forbids them from participating in any kind of events and activities on the Saturday, were
prevented from entering. English language exam was scheduled to Saturday, they requested to re-
schedule exam for any day - except Saturday. LEPL National Center for Assessment and Examinations
refused to do so. The reason for the refusal was that the applicants applied to the center only after the
examination was scheduled the process of distributing the entrants was completed. According to center

366 |t should be noted that the Government of Georgia has introduced an indexation component with regard to social
pensions, although it has distributed it differently to persons under 70 years of age and persons who are 70 years of age
or older. A different approach to them is reflected in better indexation of the pension supplement for persons aged 70 and
over; See. On Amendments to the Law of Georgia on State Pension, 6728-rs, Paragraph 2 of Article 7 (2/07/2020); See.
Explanatory card, available: <https://rb.gy/Ix4zrk > [Last viewed 24.03.2021].

367 The recommendation of the Public Defender of Georgia of December 28, 2020 to the Prime Minister of Georgia is
available at: <https://rb.gy/9uc3gg > [last viewed 24.03.2021].

368 See. Special Report of the Public Defender on Combating Discrimination, its Prevention and Equality 2019, Thilisi, 2020,
18-21.

135 Report of the Public Defender of Georgia 2020


https://rb.gy/lx4zrk
https://rb.gy/9uc3gg

process of distributing of entrants was carried out by electronic program and interfering in the process
would be dangerous the whole examination process.3® It is important that, finally, the entrants were
provided the opportunity to pass the exams on other day.

6.4.2. Problems of the religious organization of Jehovah's Witnesses in the process of
registering land ownership

During the reporting period, the ongoing proceedings against Jehovah's Witnesses in the public registry
were problematic. In particular, the religious organization, LEPL "Christian Assembly of Jehovah's
Witnesses in Georgia", pointed to 9 identical cases hindering the process of property registration3© - The
regional offices of the National Agency of Public Registry imposed a statutory requirement on a religious
organization (in the form of submission of information on the citizenship of the members of the
organization)®' and, on the basis of non-submission of the relevant document, made decisions to
suspend and terminate registration. At the same time, cases of denial to the request on the same grounds
were not identified during the review of applications of other (including religious) organizations registered
in the form of a legal entity under public law. It should also be noted that, in some cases, the real estate
subject to registration was not for agricultural use, which made it even more problematic to request
information required by the Organic Law of Georgia on Agricultural Land Ownership to resolve the issue.

The National Agency of Public Registry itself considered such a practice to be a heterogeneous and illegal
approach to the issue, and in its decisions the agency satisfied administrative complaints and instructed
the regional offices to make a decision on registration. As a result, in the nine cases mentioned above,
the applicant's claim was finally granted and ownership of the relevant immovable property was granted.
However, the LEPL Christian Assembly of Jehovah's Witnesses in Georgia pointed out that property
registration has become a major hassle, as a lot of time and resources have been lost trying to meet each
registration requirement as a result of administrative complaints.

6.5. Nationality

The National Bank of Georgia did not work on preparing legislative amendments, and commercial banks
did not work practice alteration, in terms of discrimination on the grounds of nationality and citizenship
during this reporting period.?”? As a result, citizens of several African and Asian countries, due to their

369 The proposal of the Public Defender of Georgia for July 29, 2020 of the Ministry of Education, Science, Culture and
Sports of Georgia is available at: <https://rb.gy/dcnpi9 > [last viewed on 24.03.2021].
370 The general proposal of the Public Defender of Georgia for December 21, 2020 to the Chairman of the National Agency

of Public Registry, is available at: <https://rb.gy/zxcjgr > [last viewed on 24.03.2021].

371 The registering authority requested the submission of this information on the basis of the restrictions established by
Article 4 of the Organic Law of Georgia on Agricultural Land Ownership, while the relevant requirements do not apply to
the applicant as an organization legally registered as a legal entity under public law.

372 etter of the National Bank of Georgia dated April 27, 2018 N22-14 / 1389 According to the letter provided, the current
legislation in the field of banking services has been adopted by the Parliament of Georgia, and the relevant standards - by
the Financial Monitoring Service, which is in line with international best practice. The National Bank also noted that a
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background, still face significant obstacles in receiving various banking services from commercial banks
without individual check 37

6.6. Equality of LGBT + people

Members of the LGBT + community also faced violations of human rights during this reporting period.
Existing epidemiological situation in the country, reduced even more the right of expression for LGBT +
people in 2020 that had a significant negative impact on the critical situation in this regard. While activists
have struggled for years to secure public spaces for safe assembly, International Day Against
Homophobia, Transphobia and Biphobia on May 17, 2020, was held online 37

6.6.1. Offenses committed on homophobic grounds

This year, despite the fact that due to the epidemiological situation, the community was deprived of the
opportunity to hold public gatherings, the threat posed by certain groups to LGBT + people and their
supporters and the demonstration of aggression was still noticeable. Throughout the year, various
offences systematically took place by the radical groups against the Thilisi Pride office. The process began
on June 1, 2020, when a protest gathering was held in front of the office building and participants
announced daily protests until removing of the LGBT + community flag from the building.3”> There were
cases when the building and the flag displayed on it were painted and eggs were thrown to i.3¢ In
addition, according to information provided by Thilisi Pride to the Public Defender's Office, illegal actions
were revealed, including: homophobic shouting at the organization's employees, accompanied by
shouting, swearing and other obscene and threatening expressions of violence; Removing the LGBT +
themed flag from the office balcony. The organization also mentions inactivity of police and ineffective
response from their side, leaving employees without any filling of security.

According to the information requested from the Ministry of Internal Affairs of Georgia,37 on May 26,
2020, an investigation was started on the fact of theft of a flag from the Thilisi Pride office; On June 7,
2020, four people were found guilty for administrative offenses of replacing a flag from the balcony of
the office and painting in black and throwing eggs towards the wall of the same office;?”® On July 21-22,

number of constraints may arise from preventing the detection and reduction of money laundering and terrorist financing
risks.

373 The general proposal of the Public Defender of Georgia for April 4, 2018 to the National Bank of Georgia is available at:
<https://bit.ly/304VS1d > [last viewed on 24.03.2021].

374 Available: <https://rb.qy/3sxdc5 > [Last viewed 24.03.2021].

375 Available: <https://rb.gy/n2jiyu > [Last viewed 24.03.2021].

376 Available: <https://rb.gy/n2jiyu > [Last viewed 24.03.2021].

377 L etter from the Ministry of Internal Affairs of Georgia dated October 7, 2020 N2 MIA 6 20 02386703.

378 The Administrative Cases Panel of the Tbilisi City Court recognized the above-mentioned persons as administrative

offenders for committing an offense under Article 166 of the Code of Administrative Offenses of Georgia (petty
hooliganism). Three of them were released from administrative sanction and a verbal warning was issued, while one person
was fined to 500 GEL.
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2020, the reports of administrative offences on alleged throwing painted eggs on the balcony of the office
and throwing eggs in the entrance hall of the building; A report of the offense was also drawn up on
August 3, 2020 on the fact of painting of the flag placed on the balcony of the office with painted eggs;
Administrative proceedings were initiated on September 24, 2020 in relation to the shooting of dark paint
on the Tbilisi Pride office building; Administrative proceedings are ongoing on the facts of throwing eggs
to the office entrance on September 20, 2020.

According to the Ministry of Internal Affairs, during any kind of gathering near Thilisi Pride office to
express any kind of protest, the police officers, through patrolling, strengthen protection of the law and
order.3” Nevertheless, the above facts could not be avoided, which once again highlights the reasons for
the intensification of anti-democratic movements and the need for a proper analysis of the political and
social effects of homophobia and a systematic vision of rights protection.

6.6.2. Discrimination against LGBT + people in the housing sector

In the current reporting period, the treatment of LGBT + people in the housing sector was problematic.
In some cases, private individuals refused to lease publicly offered real estate if the leaser was a member
of the LGBT + community. During the current reporting period, a case of a real estate agent refusing to
rent an apartment to a transgender woman was identified. As it was obvious from case the agent acted
on pre-established discriminatory considerations and his refusal was not based on rational
circumstances.®

6.7. Discrimination in labor relations

Legislative amendments of 19 February 2019,3%' the Labor Code and the Law on the Elimination of All
Forms of Discrimination explicitly stated that the principle of equal treatment applies to labor and pre-
contractual relations, including the publication of vacancies. However, unfortunately, labor relations were
one of the most vulnerable areas to discrimination during this reporting period.

Despite numerous response®®? from the side of Public Defender of Georgia to discriminatory vacancies,
posting of such content on separate websites is still a problematic,®* which reinforces negative

379 Letter from the Ministry of Internal Affairs of Georgia dated October 7, 2020 N2 MIA 6 20 02386703.

380 Recommendation of the Public Defender of Georgia of December 21, 2020 to LS, available at: <https://rb.gy/ckvqglj >
[last viewed on 13.02.2021].

381 Georgian Law of 19 February 2019 "On Amendments to the Law of Georgia on the Elimination of All Forms of

Discrimination”, available at: <https://rb.gy/itrcbc > [last viewed 24.03.2021]; Organic Law of Georgia of February 19, 2019
"On Amendments to the Organic Law of Georgia" Labor Code "of Georgia", available: <https://rb.gy/jxi5fo > [Last viewed:
24.03.2021].

382 General proposal of the Public Defender of May 23, 2017: <https://rb.gy/ibyjp9 > [Last viewed: 24.03.2021].

General proposal of the Public Defender of April 7, 2015, available at: <https://rb.gy/jtycde > [Last viewed: 24.03.2021].
Recommendation of the Public Defender of March 2, 2016: <https://rb.qy/hburby > [Last viewed 24.03.2021].

383 General proposal of the Public Defender of Georgia for November 19, 2020 to private companies, available:
<https://rb.gy/3uacng > [last viewed on 24.03.2021].
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stereotypes in society based on gender, age or other grounds. It is problematic, on the one hand, to
develop discriminatory criteria by employers, and, on the other hand, to spread such statements by
websites.

During this reporting period, the facts of discrimination were revealed both in the public service and in
the places of private employment. Unequal treatment was often manifested in the creation of a hostile
environment for the employee, due to his different views. During the reporting period, the facts of
violation of the labor rights of media representatives for the purpose of interfering in editorial policy were
also revealed.

6.7.1. Harassment at the workplace

During the reporting period, a large number of cases of discrimination in labor relations were related to
harassment while employment in public®®* or private’®> companies. Creating a hostile and humiliating
environment, as in previous years, was largely based on existence of different opinions. However, in one
of the cases, the alleged discrimination was also revealed on the basis of health status, this fact was
particularly problematic taking into account that actions to be assessed were intensified, during the
spread of the new coronavirus.3#

Discriminatory actions that constituted harassment in the workplace were manifested in the use of
unethical and abusive forms of communication®®, non-awarding of monetary rewards,® creating
obstacles in the performance of official rights and duties, etc. Most often, employers tried to cover up
discriminatory motives by using formal-legal grounds such as reorganization, disciplinary proceedings,
lack of employment obligations. However, an examination of the circumstances revealed that after the
reorganization, there were still employees with the same workload or that only one staff unit occupied by
the applicant had been reduced under the systemic reorganization.

6.7.2. Discrimination against media workers in labor relations

During the current reporting period, facts of discrimination against journalists were revealed. Employers
interfered in independent editorial policy with both publicly funded and privately-owned broadcasters.

384 lvane Javakhishvili Thilisi State University, National Parliamentary Library of Georgia, Rustavi Municipality.

385 JSC "Telasi". The Public Defender's Office is also prosecuting other employers for alleged harassment.

386 The opinion of a friend of the court on the fact of alleged discrimination on the grounds of health condition of the
Rustavi City Court is available at: <https://rb.gy/gzcowg > [Last viewed: 24.03.2021].

387 The recommendation of the Public Defender of Georgia of August 31, 2020 to JSC "Telasi" is available:
<https://rb.qgy/isac9o > [last viewed on 24.03.2021].

388 The recommendation of the Public Defender of Georgia for September 10, 2020 to the National Parliamentary Library

of Georgia is available at: <https://rb.gy/njcxo3 > [last viewed on 24.03.2021].
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The facts of mass violations of journalists' rights®*® and discrimination on the grounds of different opinions
and membership in a trade union3* were followed by the appointment of a new director of the Public
Broadcaster Adjara Television and Radio in November 2019. Human rights abuses took different forms,
including dismissals, restrictions on access to television, arbitrary changes in the type and functions of
work to be performed, and restrictions on freedom of expression. The listed cases further intensified the
suspicions related to the attempt to change the free and impartial editorial policy of Adjara TV, which
arose after the impeachment of the former director of the TV company, Natia Kapanadze.

The issue of closing down Imedi TV's "Business" program (broadcast on Maestro) was also problematic,
due to which the channel's management named the need for reorganization. According to the journalists,
the real reason for the closure of the program was not the reorganization, but the censorship imposed
by the leaders of Imedi TV, to cover the information in favor of the government. It should be noted that
the journalists also appealed to the Charter of Journalists' Ethics, which stated that the director of Imedi
TV had interfered in the editorial independence of journalists.3*'

6.8. Equality in social security

For persons with permanent residence in Georgia, who, for the purposes of using social and health
programs, make the same contribution to the state budget of Georgia as the citizens of Georgia, state
social and health care programs did not become available in 2020 either. Similar gaps were identified in
the programs developed by the municipalities as they were in the previous reporting period. In some
cases, they establish discriminatory criteria based on gender, disability, marriage status or other grounds.
Some of the programs are written in such detail that they unjustifiably exclude an essentially equal group,
and some regulations are worded in such a way as to encourage discrimination against people with
disabilities, drug addicts or others by referring to a specific term or approach.

It should be noted that during this reporting period, the Public Defender considered the system of unpaid
internships in the public service of Georgia discriminatory on the basis of social status. Existing approach
puts students and some young people to discriminatory conditions as they are forced to take up unpaid
professional internships in parallel with a job that does not contribute to their professional development
due to lack of financial resources. In addition to benefits from state-provided programs, access to
education and employment is vital to them. It is Paradoxic, that while taking the necessary steps for career

389 On April 24, 2020, the Public Defender found a violation of the labor rights of Shorena Glonti, former head of the News
Service, Maia Merkviladze, deputy head of the News Service, and Teona Bakuridze, presenter-reporter of the same service.
Available: <https://bit.ly/3788m18> [Last viewed 24.03.2021].

3% The investigation revealed that the dismissal of Malkhaz Rekhviashvili, the restriction of Teona Turmanidze's access to
television activities and the change of the substantive terms of the employment contract for Sophio Zhgenti resulted in the
violation of their labor rights. . At the same time, it is noteworthy that during the interference of Teona Turmanidze and
Teona Kharabadze in labor rights, there was also discrimination on the grounds of different opinions and membership in
a trade union. The recommendation of the Public Defender of August 24, 2020 is available to the Director of the Public
Broadcaster Adjara Television and Radio, Giorgi Kokhreidze: <https://bit.ly/3fJ9X1d> [Last viewed: 24.03.2021].

391 Available: <https://bit.ly/2HHHhJz> [Last viewed 24.03.2021].
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advancement, people face substantial obstacles precisely because of their social status. A clear example
of this is the internship system in Georgia.3®

6.9. Incitement to discrimination

In terms of incentives for discrimination, unfortunately, this reporting period was no exception. In terms
of protecting the right to equality, a significant challenge are the statements encouraging discrimination
made by politicians or other public figures. In this regard, the stories in the media were also problematic
this year. The environment encouraging discrimination is obvious towards women, ethnic and religious
minorities, members of the LGBT + community and people with disabilities.

6.9.1. Incitement to discrimination by public figures

Big number of sexist, xenophobic or other discriminatory public comments makes it clear that many
politicians or other public figures do not realize the responsibility they have in the process of upholding
equality and combating discrimination.

During the reporting period, in the context of encouraging gender stereotypes, the statement made by
Shalva Natelashvili, the chairman of the Georgian Labor Party, on the Facebook page, in response to the
change in the criminal law on rape, was particularly harsh3®. He mentioned, that very often the victim
itself is provocateur.3® The phrase with a sexist content was also used by one of the leaders of "European
Georgia", Davit Bakradze, towards journalists.?*> Before recording of the interview, when several journalists
were asking questions at the same time, Bakradze said he was happy to be surrounded by excited young
girls, but they needed to calm down.

As in the previous reporting period, the sexist attitude towards women involved in public and political life
was particularly evident, which was often used as a tool of political struggle against them.3%

392 The general proposal of the Public Defender of Georgia for July 20, 2020 to the Parliament of Georgia is available at:
<https://rb.gy/jflukw> [last viewed on 24.03.2021].

393 The general proposal of the Public Defender of Georgia for July 20, 2020 to the Chairman of the Georgian Labor Party,
Shalva Natelashvili, is available at: <https://rb.gy/xlevqv> [last viewed on 24.03.2021].

3% On May 13, 2020, Shalva Natelashvili responded to an article posted on the website of the online publication Radio
Liberty via the social network Facebook: “This is complete idiocy. In many cases of rape, during the same period of my
investigation, it was finally established that the so-called victim himself was a provocateur, or a provocateur, in order to
extort or marry someone. Adoption of the law with this wording will lead to the fact that any man can be caught, if the so-
called "victim" is characterized by it at any time. ", Available: <https://rb.gy/Ign4tz> [last viewed 24.03.2021].

39 Available: <https://bit.ly/3rcMPh7> [Last viewed 24.03.2021].

3% For example, the chairman of the Gori City Council, Davit Razmadze, called the leader of "European Georgia", Elene
Khoshtaria, depraved and noted that he has lost a woman's face! The woman is beautiful! A similar assessment by Davit
Razmadze was followed by the introduction of the Soviet Union anthem by Elene Khoshtaria and Irma Nadirashvili in the
parliament hall, when the speaker of the parliament, Archil Talakvadze, presented his annual report on the Russian
occupation. The leader of the "Victorious Georgia" party, Irakli Okruashvili, posted a sexist post on his Facebook page,
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Xenophobic remarks also attracted the attention of the Public Defender during the reporting period. Zaza
Abashidze, director of the National Center for Manuscripts, made a xenophobic comment3? in the social
network Facebook regarding the announcement of the Marneuli-Bolnisi quarantine zone populated by
Azerbaijani-speaking people during the first wave of the new coronavirus. At the same time, the criticism
of the residents of Marneuli and Bolnisi municipalities by a large part of the society with emphasis on
ethnic origin or other personal characteristics was especially alarming.

In the process of fighting the new coronavirus, stereotypical attitudes were also expressed towards people
with psychosocial needs. Maka Sologashvili, Chairman of the Supervisory Board of the Vakhtang
Bochorishvili Clinic, explained the infection of the medical staff as follows: "Unfortunately, we had to deal
with a few inadequate patients who had mental health problems and they had personal contact with
staff."3% By this way she facilitated seeing of individuals with psychosocial needs in a negative context.

6.9.2. Incitement to discrimination in the media

Another important challenge in promoting discrimination is the existence of of sexist,** homophobic*®
or other discriminative expression in the media. Among them, during the first wave of the new
coronavirus, the story on the "Main Channel" was assessed as encouraging discrimination, which spoke
about the advantages of a part of the society in relation to the new coronavirus, according to their ethnic
origin. 4t

6.10. Flows in the investigation of alleged hate motivated crimes

As in the past reporting period, inefficient investigations into alleged hate motivated crimes remain a
challenge. In this regard, the number of appeals from Jehovah's Witnesses, whose complaints, including
the delay of the investigation, is consistently high. There are also cases when investigating the facts of
physical and verbal abuse, beatings or death threats against members of the LGBT + community,
according to the investigative body, to investigate the motive of intolerance, however, Despite the

where he mentioned that a man would enter the parliament with one or two pieces of cotton. Another case concerned the
sexist comment made by Mariam Mekhrishvili, the representative of the National Democratic Party (NDP), to the
representative of the National Democratic Party (NDP), Konstantine Sharashenidze, on the day of the October 31, 2020
elections - you got married and became smart. Zurab Kajrishvili, a member of the Gori City Council from the Georgian
Dream, called Vasilisa Jabakhidze, a representative of the United National Movement, a "lying little girl" during the
discussion at the City Council session.

397 Comment screen available: <https://bit.ly/3ghmODj> [last viewed 24.03.2021].

3% Comments are available: <https://bit.ly/3f7Ub1K> [Last viewed 24.03.2021].

39 The Danger of Encouraging Gender Discrimination in the Georgian Media - A Brief Overview of Femina, Available at:
<https://rb.gy/6fkqcb> [Last viewed on March 24, 2021] / iTriti> [Last viewed 24.03.2021]; Rezonansi newspaper article,
available: <https://rb.gy/kynivd> [Last viewed: 24.03.2021]

400 The program "Hidden Envelope" is available: <https://rb.gy/elpzhm> [Last viewed on 24.03.2021].

401 Available: <https://rb.gy/3bi2fw> [Last viewed: 13.02.2021].
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expiration of a reasonable period of time, no one is known to be the accused or the victim to reveal the
motive.

In 2020, an improved trend may be seen in the investigation into alleged hate motivated crimes, especially
crimes against Jehovah's Witnesses, in contrast to previous years, the cases are under investigation in
relation to the provision of the Criminal Code, which includes hate motives, although it has not sufficient
legal effect due to long lasting procedures. However, in most cases, received information indicates that
the cases are under investigation in order to identify existence of possible hate motives however, the rate
of granting victim status to certain individuals and pleading guilty is significantly low.

Proposals

To Parliament of Georgia

B |egislative amendments should provide transparent regulations ensuring obtaining of
commercial banking services without discrimination to foreigners, regardless of the user's
nationality.

Recommendations

Government of Georgia

B Any restrictions and exceptions aiming to manage new coronavirus should be developed in a
non-discriminatory manner and made in a way and language available to members of ethnic
minorities;

B For a person with a disability, the fact of reaching retirement age should not prevent them
receiving of social package and a retirement pension at the same time in all cases. The existing
rule of social security should be changed in such a way that the issue of simultaneous receipt of
these two financial benefits from the state is resolved taking into account the individual needs of
the person concerned;

B Develop a national physical access plan in a timely manner, with maximum involvement of
persons with disabilities and organizations working on these issues.

To the Minister of Refugees, Labor, Health and Social Affairs from the Occupied Territories of Georgia:

" Make amendments to Annex 5 of the Order 101-74 / N of the Minister of Labor, Health and Social
Affairs of Georgia “On Approval of implementation of Rules related to Termination of Pregnancy”
of October 7, 2014, according which Criminal investigation started in the case of sexual assault
should be enough for financial support and pregnancy termination, which resulted from violence;

B Make existing state social, economic or health programs available to persons with a permanent
residence permit in Georgia on an equal basis with Georgian citizens;
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B Prepare relevant legislative changes to introduce paid and career advancement-oriented
internships in public institutions;

®  Draft amendments to the Organic Law of Georgia, the Labor Code, through which the amount of
allowance / compensation for maternity leave due to pregnancy and childbirth, child care and
adoption of a newborn will substantially approach the standard established by the Law on Public
Service and, at the same time, the employers will be empowered to determine the preconditions
for receiving leave pay for pregnancy and childbirth, child care and adoption of a newborn;

®  To prepare amendments to the Law of Georgia on Civil Service, which will provide possibility of
maternity leave due to pregnancy, childbirth and child care by the surrogate mother and the child
born through surrogacy.

To Ministry of Education and Science of Georgia and the National Center for Assessment and
Examinations:

® Inorder to properly fulfill the obligation of rational adaptation at the stage of the Unified National
Examinations, the procedure of dialogue with the party during the determination of the measure
of rational adaptation, selection, determination and change of rational adaptation should be
elaborated at normative level;

B To ensure the implementation of such amendments to the Order N219 / n of the Minister of
Education and Science of February 18, 2011 “On the Approval of the Statute for Conducting the
Unified National Examinations and the Rules for Distribution of State Education Grants” that take
into account religious needs in the process of organizing examinations.

To the LEPL Labor Inspection Service:

® |In order to raise the awareness of private employers, develop a guide that will include
recommendations on how to apply for a job, what terms to use not to discriminate, and how to
apply for a job without discriminatory restrictions.

To LEPL Levan Samkharauli National Forensics Bureau:

Ensure the employment of female experts in all offices of LEPL Levan Samkharauli National Forensics
Bureau. And in case of sexual violence, these employees will be authorized to conduct examinations.

To the General Prosecutor of Georgia:

The report submitted to the Parliament of Georgia on the activities carried out on the basis of Article 172,
Paragraph 2 of the Rules of Procedure of the Parliament of Georgia, shall reflect information on the
investigation of the crimes motivated by hate.
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7. Gender Equality

7.1. Introduction

The new COVID-19 pandemic has had a negative impact on achieving gender equality and improving
women's rights, including in terms of health, economic empowerment, security or social justice.

It should be noted that in 2020, the Parliament of Georgia took into account the recommendation of the
Committee on the Elimination of All Forms of Discrimination against Women regarding the introduction
of a mandatory quota mechanism. Nevertheless, given the existing gender stereotypes, equal
participation of women in public and political life remains a challenge. Also, the number of women
employed at and in leading positions in the security sector is critically low.

In terms of women's sexual and reproductive health and rights, full integration of family planning services
and contraceptives into primary care, as well as integration of comprehensive education on human
sexuality into the formal education system remain challenging. In addition, in 2020 the Public Defender
paid special attention to the human rights situation of women employed in the health sector. In this
regard, access to regular testing and proper realization of their labor rights was problematic.

During pandemic the risks of domestic violence have significantly increased; at the same time, the
possibility of detecting cases of domestic violence has been reduced. Unfortunately, the number of
gender-motivated killings of women (femicide) did not decrease in 2020 and, on the contrary, is
characterized by an upward trend. Prevention, as well as the effective management of specific cases of
early marriage and the proper functioning of the referral mechanism remain problematic.

Also, no significant steps have been taken to improve the human rights situation of LGBT+ persons. With
the quarantine caused by the new coronavirus and the state of emergency, the challenges have become
even more apparent.

7.2. Women's Equal Participation in the Decision-Making Process

Equal participation of women in decision-making remains a challenge, as the current political
environment fails to ensure equality and is characterized by many barriers for women.

According to the 2020 Global Gender Gap Index,** Georgia has risen from 117" to 94" place out of 153
countries in the last 5 years in terms of women's political participation and women's representation in
parliament. According to the data of the Inter-Parliamentary Union,*** among 188 countries, Georgia

402 Global Gender Gap Index; available at < https://bit.ly/3pfHeVM > [last visited on 24.03.2021].
403 Data of the Inter-Parliamentary Union; available at: < https://bit.ly/30d2Sc0 > [last visited on 24.03.2021].
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moved from 140" to 109" place with 31 women in the parliament, due to the introduction of a gender
quota mechanism.

Public Defender welcomes that in 2020 the Parliament of Georgia took into account the recommendation
of the Committee on the Elimination of All Forms of Discrimination against Women regarding the
introduction of a mandatory quota mechanism.** Despite the introduction of a gender quota
mechanism, women's involvement in political and decision-making processes in Georgia is still low.
During the 2020 elections the anti-gender discourse was significantly strengthened and the number of
attacks on women politicians increased. Discriminatory, gender-biased and sexist language was used
against female politicians in this period.*

Unfortunately, apart from the introduction of the mandatory quota mechanism in 2020, no other
important measures have been taken to promote equal participation of women and men in political life.
It should also be noted that the Gender Equality sub-section*® of the Human Rights Action Plan of the
Government itself provides for minimal activities to encourage women's involvement in politics, which in
turn is not sufficient.

In 2020, according to the information provided by the Civil Service Bureau*”, 26,000 people were
employed in the Ministries of Georgia as civil servants, out of which 21,262 are men and 4,738 are women,
respectively. The gender distribution of employees in leading positions is as follows: 274 women, 474
men, respectively.4

The Office of the Public Defender pays great attention to gender mainstreaming in the country. It should
be mentioned that Georgia has taken important steps in recent years to improve gender policy and the
legislative environment. The National Institutional Mechanisms for Gender Equality have also been
established, and periodic action plans on Gender Equality, Violence against Women and UN Security
Council Resolution N21325 on "Women, Peace and Security” have been developed and are being
implemented. Nevertheless, the study*® conducted by the Public Defender revealed that gender
mainstreaming tools are formal and fragmentary in nature. It is necessary to mention that the
implementation of gender mainstreaming and follow-up monitoring in the process of creating and
budgeting state policies in various fields remains as a significant gap.

It should also be noted that the state fails to provide information to its employees at the central, especially
at the municipal level, about its commitments. Raising staff awareness of the mechanisms needs to meet

404 egislative changes on quotas; available at: <https://bit.ly/3okclsK > [last visited on 24.03.2021].

405 "pre-Election Monitoring Report: Sexism and Gender Stereotypes in Social Media", Media Development Foundation, 23,
available at < https://bit.ly/3606lcm > [last visted on 9.01.2021].

406 National Human Rights Action Plan of the Government; available at: < https://bit.ly/20gs3w0> [last visited on
24.03.2021].

407 Civil Service Bureau, Letter N2 34156; 10.03.2021.

408 1n 2019, the ministries employed 5,707 women and 21,804 men. 294 women and 1004 men were employed in leading

positions.
409 Gender Mainstreaming — Overview of the Commitments taken by Georgia and the Status of their Fulfillment”,36,
available at: < https://bit.ly/30MxN5M > [last visited on 24.03.2021].
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such commitments, which in turn significantly hinders the effective implementation of gender
mainstreaming, is also problematic.

7.3. Women's Economic Participation and Labor Rights

According to the study*? of the UN Women, employment of women and men in the informal economy
is almost equal in Georgia, although informal employment for women, unlike men, is largely associated
with lower incomes, lower levels of mobility and lower self-esteem. Therefore, when talking about the
economic development of the country, it is necessary to take into account the gender aspects.

According to the 2020 Global Gender Gap Index*", Georgia ranks 61 out of 153 countries in terms of
women's economic participation and opportunities. The average income rate*? still differs between the
sexes, according to which Georgia ranks 118™. According to the same source, Georgia ranks 73" in terms
of equal pay.

In Georgia, women spend 3 times more on unpaid family activities than men.#* During the new
coronavirus pandemic, the burden of unpaid domestic work has been exacerbated on women. According
to a rapid gender assessment of the coronavirus situation in Georgia**, 42% of women say that in
comparison with the situation before the pandemic, they are now doing one more work. In addition, the
closure of schools has reduced rest time for women by 31%. An additional challenge is that the spread
of the virus has also limited the labor opportunities of migrant women, which leads to the loss of
livelihood for them and their families.*”

Promotion of women entrepreneurs constitutes an integral part of women's economic empowerment,
which implies planning activities in this area, as well as raising awareness of women and girls. In 2020,
4103 applications succeeded to the business planning stage within the framework of the grant program
"Enterprise Georgia", out of which 2056 applications were submitted by women.#¢ Nevertheless, the
state's awareness-raising campaigns*” on women entrepreneurship do not fully cover stakeholders, as
also evidenced by meetings of the representatives of the Public Defender with women living in rural
areas. At the same time, the recommendation of the Public Defender of Georgia is still not fulfilled and

410 | ow economic activity of women and involvement in the informal sector in Georgia, UN Women, 2018, 17, available at:
< https://bitly/3r2YZYM > [last visited on 24.03.2021].

41 Global Gender Gap Index; available at: < https://bit.ly/3pfHeVM > [last visited on 24.03.2021].

412 According to the same source, a man's estimated annual income is twice as much as that of a woman and amounts to

USD 13.2 (thousand), while women earn an average of USD 6.5 (thousand).

413 | ow economic activity of women and involvement in the informal sector in Georgia, 2018 UN Women 34; available at:
< https://bit.ly/36p3SDW > [last visited on 24.03.2021].

414 Rapid Impact Assessment of the COVID-19 Situation in Goeriga, 2020, UN Women, 35; available at <
https://bit.ly/39A[XZr > [last visited on 24.03.2021].

415 COVID-19 and Women'’s Rights, 2020, Office of the UN High Commissioner for Human Rights, 9; available at: <
https://bit.ly/3[1TB5F > [last visited on 24.03.2021].

416 Corresponcence N2EG4/890 of the LEPL Enterprise Georgia.

47 Ministry of Economy ans Sustainable Development of Georgia, Letter N208/6643.
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in the future it is not planned to finance the projects and to prioritize in a way that takes into account
the specifics needs of a particular region.

In addition to the above-mentioned topics, while working on women's economic empowerment, it is
also important to improve the communication/internet access of the rural population/women and to
enhance their capacity in information technology. Meetings of the Public Defender with women living in
rural areas show that access to the internet and other means of communication remains a challenge for
local population.

Public Defender welcomes the introduction of the new rule for determining and reimbursing maternity
and childcare leave, as well as the one for adopting a newborn*®, although taking a leave by a father to
take care of a child in public sector is still a challenge, as in 2020 only women enjoyed this right. 41 420

The issue of the human rights situation of single parent and those with multiple children remains a
problem, as the state does not offer special programs, and local programs fail to provide them with full
socio-economic support. As of February 22, 20214, 4847 persons were granted the status of single
parents in Georgia, out of which 4830 were single mothers. It should be noted that only 1 case of a father
adopting a child is revealed. As for parents with many children, the status was determined for 5501
mothers. The Public Defender believes that the state, shall plan gender-sensitive programs in order to
help single parents and those with multiple children and take into account their real needs when planning
the budget.

7.4.Women, Peace and Security

2020 marked the 20th anniversary of the first UN Security Council resolution on Women, Peace and
Security. By adopting this resolution, the UN recognized the important role of women and girls in the
processes of security, peacebuilding and conflict resolution. This resolution laid the groundwork for
adopting nine additional resolutions*? focusing on women's participation in decision-making, their
protection, their access to public services, and the prevention of all forms of violence, including sexual
and gender-based violence.

In 2018, in order to implement the UN Security Council resolutions, the Government of Georgia, by
Resolution #173, approved for the third time the 2018-2020 National Action Plan to implement UN
Security Council Resolution on Women, Peace and Security*3, from which one of the goal is to increase
the representation of women in the security sector and peace negotiations. The number of women

418 According to the amendments to the Labor Code of Georgia, maternity leave and child care leave are divided into two
parts: maternity leave and leave for child care. Available at: < https://bit.ly/3kgRIifE > [last visited on 24.03.2021].

419 Civil Service Bureau, Letter N2a1089; 04.02.2021.

420 For detailed information, please refer to the Chapter on Equality.

421 Letter N201/37426 of the Ministry of Justice of 01.03.2021.

422 Resolutions on Women, Peace and Security; available at: < https://bit.ly/39sU5hN > [last visited on 24.03.2021].

423 National Action Plan; available at: < https://bit.ly/2NNxBQp > [last visited on 24.03.2021].
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employed on senior positions in the Ministry of Defense and Ministry of Interior of Georgia is still critically
low. 4 There are still no women in the positions of military attaché in diplomatic missions. In addition, in
2018-2020, the representation of women in peace negotiations did not increase, with a rate ranging from
33% to 20%.

One of the priorities of the National Action Plan for 2018-2020 was the localization process, which
involves active cooperation with the target municipalities, strengthening their work and involving various
target groups. #2> The results of the monitoring of the National Action Plan by the Public Defender of
Georgia show that the awareness of the municipalities involved in the localization process and their
readiness toward various activities have increased, although organizing specific events at the local level
still depends on international and non-governmental organizations, especially during the Covid
pandemic period. In addition, municipal programs demonstrated to be less effective in reducing the
severe impact of poverty during the pandemic.

With the support of the United Nations Development Program, the Office of the Public Defender of
Georgia, has prepared a study "The Impact of COVID-19 on Conflict-Affected Women and Girls." The
study analyzed the gender impacts of the pandemic on the conflict-affected population, and identified
the challenges and problems they face. The study also showed that no early warning system has been
put in place so far, including ways to prevent and deal with the security risks associated with COVID-19.
Conflict-affected women spoke about the coronavirus-related stigma and psychological violence,
including from family members. Stigma forced women to hide their infection status and not to turn to
health institutions. In 2020, access to food and medicine was a problem for people living near the
occupation line and in the occupied territories. The situation in Akhalgori and Gali was especially
problematic in this regard.

Despite numerous recommendations of the Public Defender of Georgia, access to the services of a
psychologist remains challenging. In some villages, access to maternity hospitals and well-equipped
dispensaries is problematic, as is the insufficient number of doctors. Public Defender particularly
welcomes that under the Reconciliation and Involvement Policy, the state referral program provides free
health care services to individuals living in the Abkhazia and Tskhinvali regions, although this year, access
to existing services has been hampered by restrictions to prevent the spread of COVID-virus.

The Public Defender of Georgia positively assesses the practice of financing the education of IDPs and
students affected by the conflict, however, according to the population living in the region, the quota for
financial assistance is problematic,*® in addition to the challenges related to the access to computer
equipment (especially in large families) and internet.

424 The number of women employed on senior positions at the Ministry of Internal Affairs of Georgia was 6% in 2020.
Currently, 33% of women are employed on senior positions in the civil office of the Ministry of Defense of Georgia.

425 The municipalities selected in the localization process coordinated by the UN Women include: Dusheti, Gori, Kareli,
Kaspi, Khashuri, Sachkhere, Stepantsminda, Tsalenjikha, Tskaltubo; and Zugdidi municipalities.

426 pupils living in the villages near the occupation line continue their education in the graduating classes of the schools in
the village of Perevi, therefore, the pupils living in Perevi are restricted from using this program, as only 5 pupils can be
funded due to the established quotas. Meeting in the village Perevi, 2020.
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7.5.Women's Sexual and Reproductive Health and Rights

The Public Defender is actively monitoring the development of the human rights situation related to
women's sexual and reproductive health in Georgia. Examining the current situation in this area is an
important criteria in the process of assessing gender equality in the country.

Despite progress in maternal health in 2020,%7 a number of challenges remain. The state maternal health
program is still limited to aspects related to physical health and does not include psychological support
services for pregnancy, childbirth, and the postpartum period. Also, unlike perinatal services, the state
still does not have a systematic vision of postpartum care services for women.

In addition, full integration of family planning services and contraceptives into the primary health care
level remains challenging,*?® as well as to integrate its funding component into the universal health care
program. In addition to the issue of financial access, access to contraceptives is also complicated by the
low awareness associated with it. An additional challenge is the fact that there is a lot of misinformation
in the public about modern contraceptives, their action and rules of use. It should be noted that
according to the information received as a result of the informational meetings conducted by the Public
Defender, the disseminators of false information are, in many cases, the gynecologists themselves. Of
particular importance in dealing with this challenge is the fact that, according to a multi-indicator cluster
survey conducted in Georgia in 2018, the level of unmet family planning needs*® is 23.1%, which by
European standards is very high*° and clearly increases the risk of unwanted pregnancies.

The full integration of complex education on human sexuality into the formal education system remains
a challenge. Today, this component of education is only superficial part of school education and it fails
to provide adolescents with proper information about gender and power inequalities, sexual orientation,
gender identity, safe sexual relations and other important issues. It is noteworthy that the lack of a
complex education about human sexuality prevents girls from protecting themselves from early
marriage, early pregnancy and other harmful practices. In this regard, it is noteworthy that according to
the preliminary information provided by the LEPL - L. Sakvarelidze National Center for Disease Control

427 Based on the recommendation of the Public Defender, the Ministry of Internally Displaced Persons from the Occupied
Territories, Labor, Health and Social Affairs of Georgia approved the State Standard (Protocol) for Management of the
Clinical Condition and the National Recommendation for Clinical Practice (Guideline) for Management of Perinatal Period
During Mental Disorders.

428 Study of the Public Defender of Georgia; available at: < https://bit.ly/3cIXBMN > [last visited on 24. 03.2021].

429 The World Health Organization provides following interpretation for the term “unmet need for family planning”: Women

with unmet need are those who are fecund and sexually active but are not using any method of contraception, and report
not wanting any more children or wanting to delay the next child. Available at: < https.//bit.ly/3gXAzzS > [last visited on
24.03.2021].

430 Sexual and Reproductive Health in Georgia; available at: <https://bit.ly/39tFzGl > [last visited on 24.03.2021].
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and Public Health, in 2020, 578 cases of pregnancies of adolescents under 18 were registered in
Georgia,®" which is a reduced figure compared to data in 2019.432

Lack of this educational component also leads to a lack of skills for juveniles to recognize sexual or other
forms of violence conducted against them.

Territorial and financial access to safe abortion services remains a challenge. This barrier is exacerbated
by the 5-day mandatory reflection period for abortion services, which is particularly problematic in the
case of women living in the regions and rural arias. A study by the Public Defender, as well as other
organizations**? working on the issue, confirms that a 5-day mandatory reflection period does not
achieve the goal of reducing the number of abortions or any other legitimate goal and, conversely,
creates additional barriers for service seekers.®4 Respondents of the study reported cases where a woman
did not return to a medical facility after a 5-day period - had an abortion at another facility, or resorted
to arbitrary termination of pregnancy and returned to the same medical facility with deteriorated health
(bleeding).**

In addition to all of the above, issues related to access to sexual and reproductive health services
identified during the pandemic shall also be mentioned.

A survey®¢ supported by the Office of the United Nations Population Fund (UNFPA) in Georgia found
that the number of first antenatal visits by pregnant women under 12 weeks decreased in the spring of
2020 and, in general, fewer pregnant women received a full 8 free antenatal visits during this period, in
comparison with the same period in 2019.

This may be due to both mobility restrictions and fears of a high risk of infection, as well as a quantitative
reduction in the number of working days of health care providers for antenatal consultations and
reduction of number of healthcare specialists during pandemic.*’

The same study found that pandemic-related restrictions have become an additional and significant
barrier for abortion seekers, which increased the risk of unsafe abortions. According to the study, part of
the medical institutions providing abortion services have introduced telemedicine to provide sexual and
reproductive health services, which, for example, includes the provision of pre- and post-abortion
counseling online. According to the study, one of the clinics, during pandemic, implemented a pilot
project to provide abortion services fully in a telemedicine (remote) mode, which fully complies with the

431 | etter N2 06/249 of the LEPL - L. Sakvarelidze National Center for Disease Control and Public Health; 20.01.2021.

432 According to the Letter (N2 01/629) of the LEPL - L. Sakvarelidze National Center for Disease Control and Public Health
of January 20, 2020 this number was 664 in 2019.

433 "Qualitative Survey of Barriers to Access to Medical Abortion among Rural and Internally Displaced Women in Georgia",
Informational Medical-Psychological Center - Tanadgoma, 2020, available at <https://bit.ly/3qOSf0i > [last visited on
24.03.2021];

434 Survey report; available at: <https://bit.ly/3birlj9> [last visited on 24.03.2021].

45 |bid.

46 How COVID-19 Related Isolation Measures Impacted Access to Selected Sexual and Reproductive Health Services in
Georgia”, 2020, available at: < https://bit.ly/3s7eVKF > [last visited on 24.03.2021].

437 According to the employers' decision, due to the high risk of infection, health professionals over the age of 70 worked

in limited conditions during the pandemic in 2020.

151 Report of the Public Defender of Georgia 2020


https://bit.ly/3qOSf0i
https://bit.ly/3birLj9
https://bit.ly/3s7eVKF

guidelines set by the World Health Organization; according to these guidelines, self-administered
abortion is safe for pregnant women who have access to effective medical protocols and access to
healthcare, if necessary.

7.5.1. The Impact of the Pandemic on Women Employed in the Health Sector

Women are the vast majority of those employed at one of the lowest levels in the healthcare sector in
the world.#3¢ According to the World Health Organization, out of 28.5 million nurses worldwide, 24 million
are women. According to the same organization, 70 percent of people employed in the healthcare sector
worldwide are also women. #*® Consequently, peculiarities of the more complex job of the health sector
during pandemic were disproportionately reflected on the women employed in the sector.

In view of the above, the Public Defender in 2020 paid special attention to the human rights situation of
women employed in the health sector.

A study conducted by the Public Defender found that the pandemic had led to a significant deterioration
in the psycho-emotional state of women employed in the health sector. At the same time, employers did
not respond adequately and failed to offer their employees information on the psychologist/stress
management, as well as activities to improve these skills.

It is noteworthy that since health care workers often have to take longer shifts than usual during
pandemic, it is especially important to adapt their work environment to their needs. The study found that
there are frequent cases when medical facilities are not equipped to meet the needs of employees, for
example, doctors and nurses do not have showers and rest areas, which is important for administering
proper hygiene, as well as for their reproductive health.

The study also found that women working in the health sector had extremely low levels of awareness
about sexual harassment in the workplace, its nature and response mechanisms. According to the
information provided by the respondents, they do not have information on whom to turn to if they face
this problem, the employer has not discussed this issue with them.

The study also found that women employed in the health sector are often victims of
exclusion/discrimination on the grounds that they work in the health sector and are perceived by the
public as having an increased risk of infection. According to respondents living in the regions, such
approach made it difficult for them to transport from a medical facility to home (often in a neighboring
village) during periods when their employer did not provide them with transportation. According to
them, locals who offered to transport them, and often even taxi drivers, refused to drive them because
of the risk of transmitting the virus.

438 According to the World Health Organization, 70% of the people employed in the health sector worldwide are women.
439 Data of the World Health Organization; availablea at: < https://bit.ly/3my6G7h > [last visited on 24.03.2021].
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7.6. Human Trafficking

According to the 2020 report of the U.S. Department of State, Georgia fully meets the minimum
standards for combating trafficking and still retains its place in the first basket. Nevertheless, the report
focuses on a number of issues that are important for the state to intensify work on, including, the
proactive detection of crime.*® Unfortunately, both the rate of detection of cases,*' and the number of
people using the services are still low.

The report of the Council of Europe Group of Experts on Action against Trafficking in Human Beings on
Georgia is also noteworthy,*? which focuses on access to justice for victims of trafficking. The Monitoring
Group (GRETA) is also concerned about the low number of identified victims due to the complicated
procedures for granting the status of a victims.

2020 Statistics of Trafficking

The Status of Victim of Trafficking was granted  [IBlitlividuals

The Status of the Affected Person of Trafficking  [IBljiveniles

On 5 Cases of Trafficking the court issued guilty verdict [ azainst29lindividualsy

Criminal Persecution was launched  [llagainst 4 individuals

Investigation was launched on assumed facts of trafficking  [NGH5cases

The results of the monitoring*+* conducted by the Public Defender in the shelters of victims of trafficking
show that, as in previous years, the situation has not changed significantly. Although the physical
environment in Tbilisi and Batumi has improved compared to previous years, the services of victims of
human trafficking need to be refined and they shall be tailored to the needs of the beneficiaries.

Public Defender welcomes the adoption of the 2021-2022 Action Plan on Combating Trafficking in
Human Beings in 2020, which foresees important objectives such as the prevention of the crime of
trafficking in human beings, the improvement of the mechanisms for the detection of the crime of
trafficking and its effective criminal persecution; facilitation of the reintegration of victims of trafficking
in society, and improving anti-trafficking policies by strengthening coordination and cooperation

440 Report of the U.S. Department of State; available at: < https://bit.ly/3acDJJC> [last visited on 30.01.2021].
441 Letter N2 1062 of the Ministry of Justice of Georgia; 02.02.2021.

442 Assessment Report, available at: <https://bit.ly/3rb8UeL> [last visited on 24.03.2021].

443 Monitoring Report, available at: <https://bit.ly/39wtVed> [last visited on 24.03.2021].
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mechanisms. The implementation of the activities envisaged by the Action Plan will significantly
contribute to the fight against this crime.

7.7. Violence Against Women and Domestic Violence

Despite the positive changes** in the direction of violence against women and domestic violence, a
comprehensive approach to the problem and concerted work between government agencies remains
challenging.

Systemic shortcomings in combating violence against women and domestic violence effectively still
remain. In particular, there is still the problem of effective involvement of social workers in the process
of investigating cases of domestic violence, no social service guidelines have been developed, which is
important for managing cases successfully. It is also problematic for the abuser to take a mandatory
training course focused on violent attitudes and behavior change.

Awareness on public services on violence against women and domestic violence is still low. Proper
empowerment of victims of violence, their provision with housing and financial support is still
problematic. The rule of timely, adequate and effective compensation for the women victims of violence
and victims of domestic violence as enshrined under the Article 30 of the Council of Europe Convention
on the Preventing and Combating Violence against Women and Domestic Violence has not yet been
developed.

In addition, the existing legislation on sexual crimes is still problematic. During the reporting year, the
Parliament of Georgia failed to support the amendments to the norm of “rape” (Article 137) in the
Criminal Code of Georgia which has shortcomings. As a result, the definitions of sexual violence are still
not based on the victim's lack of free and voluntary consent and fail to comply with international human
rights standards. According to the cases analyzed by the Public Defender, the current definition of sexual
violence articles, in some cases, leaves alleged perpetrators unpunished, because the physical resistance
of the victim and the presence of physical injuries on the body can be said to equate to the element of
crime.4

444 As a result of the implemented legislative changes, from September 1, 2020, with the issuance of a restraining order, it
is possible to establish electronic surveillance against the perpetrator in case of a real threat of repeated violence. Available
at: < https://bit.ly/36mL4ow > [last visited on 24.03.2021].

445 Administration of Justice on Cases of Sexual Violence Against Women in Georiga, Study Report, 2020, available at: <
https://bit.ly/3t913De > [last visited on 24.03.2021].
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According to the cases studied by the Public Defender of Georgia, there is still a tendency by the abuser
to manipulate the victim with child to punish her, which causes significant harm to the woman victim of
violence and her child. According to the cases studied, the trend is not changed and domestic violence
is particularly severely affected by low-income or non-income women, the problem that has emerged
especially in the context of the pandemic when women employed in a number of service sectors were
left jobless. According to the cases studied, violence also has a severe impact on ethnic minority women,
the elderly and women whose partners/ex-partners work in law enforcement agencies.

A study of cases of violence against women and domestic violence shows that the correct identification
of violence remains a problem, especially the detection of economic violence*¢ and the study of a
number of cases of violence from a gender perspective. The index of detecting gender discrimination is
increasing every year, which is undoubtedly welcoming, as it is essential for the proper qualification and
for imposing adequate sentence for the crime, although in a number of cases, the detection of such
incidence remains a problem.*7

Also, in cases where the witness and victim coordinator is not involved, it is a problem for law
enforcement officials to inform the victim about shelter and crisis center services. This is confirmed not

446 During the reporting year, the Gender Equality Department of the Office of the Public Defender of Georgia studied the
criminal case of allegations of domestic violence allegations against N.B. as an exception. A review of the case file revealed
that although much of the evidence was related to economic violence, the indictment did not initially address this form of
violence. Systematic economic violence was later reflected in the indictment, in which case the prosecution shared the
request of the victim's representative and clarified the charge (Case N275729/20). Also, according to other cases studied,
in some cases the law enforcement agency finds it difficult to draw the line between private dispute and economic violence.
The problem of detecting economic violence is also confirmed by the statistics of restraining orders, the rate of issuing
warrants for this type of violence is low.

447 1n 2020, 200 individuals were prosecuted for committing a domestic crime on the grounds of gender intolerance. Letter
N213/63788 of the General Prosecutor’s Office of Georgia; 10.11.2020; available at: < https://bit.ly/3bkK4Va >[last visited on
31.03.2021]; This number was 119 in 2019. N213/7878, 07.02.2020.
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only by the direct statements of the victims that they were not provided with information about the
services, but also by the critically low rate of case referrals to crisis centers in the region.

Cooperation between agencies responding to individual cases of violence against women and domestic
violence remains a problem. Agencies are less likely to organize the so-called case conferences involving
different specialists, even when responding to cases where, over the years, prevention of violence has
not been possible through the efforts of a single agency.*® Studied cases, where a restraining order is
also issued against the victim are also problematic, as sometimes the perpetrator turns to the police to
suppress the victim and tries to present the victim as a perpetrator, in which case it is especially important
to properly analyze the case and not to aggravate the situation of a victim.*#

Cases of Domestic Violence

18482
Reports on domestic violence/conflict at 112 18842
20496 |
Rate of launching persecution based on Articles 11- 4637
4579
1.126-1 3955
10321
Restraining order 10266
7646
104
Protective order | 106
| 139

2020 year 2019 year [[12018 year

In 2020, 843 restraining orders and 94 protective orders were issued for violence against women. Also,
according to the Ministry of Internal Affairs of Georgia, in 2020, under Article 151" of the Criminal Code
(Stalking), an investigation was launched into 95 cases.

448 Recommendation (N2 08-2/11690) of the Public Defender of Georgia of November 26, 2020 to the Ministry of Internal
Affairs of Georgia, the General Prosecutor's Office of Georgia and the Ministry of Internally Displaced Persons from the
Occupied Territories, Labor, Health and Social Affairs to respond to domestic violence incidents in the family of M. And
M.T.

449 The case of T.T. (N2 5165/20), where the police issued a restraining order against the victim. According to the information
provided by the applicant, the warrant was later overturned by the court, and T.T's spouce was charged under several
counts of domestic violence and coercion. The case of B.P. (N2 11404/20, N@ 3849/20). B.P. also indicated that she herself
was a victim of violence by her mother and brother. Police issued a restraining order against B.P. The court later revoked
the warrant with the help of the lawyer of the Union Safari. The case of T.G. (N2 3025/20). T.G. indicated that she was a
victim of violence from her ex-husband. Police also issued a restraining order against T.G. T.G. was assisted by a lawyer
from the Crisis Center, and the issued warrant was also revoked by a court.
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As in previous years, the problem is the insensitive, abusive attitude of a number of police officers towards
the victim and the secondary victimization of victims during the interrogation process.*° In this regard,
along with the training of law enforcement officers and the development of guidelines for interrogation,
it is important to respond strictly to all cases in order to avoid similar facts in the future.

In the context of the Coronavirus pandemic, it was particularly important to protect the rights of women
and girls and to have unhindered access to all services for the assistance of victims. Although all victim
assistance services continued to operate, including police using law enforcement tools as usual, an
analysis of information obtained by the Office of the Public Defender of Georgia during the pandemic
revealed that the pandemic was particularly aggravating the situation of victims of domestic violence,
who found themselves in one space with the abuser. As a result, the risks of domestic violence have
increased and at the same time, the possibility of detecting cases of domestic violence has decreased.

7.71. Gender Motivated Killings of Women (Femicide)
According to the General Prosecutor's Office of Georgia, 24" facts of killing of women were revealed in
2020, out of which in 15 cases signs of domestic crime were detected, and 9 cases - other motives. In

addition, the attempted killing of 27 women was revealed,*? 17 of which were committed on the grounds
of domestic crime.**

Statistics show that instead of decreasing, the number of femicide cases increases from year to year.

450 89 applications/complaints on alleged domestic violence cases were submitted to the General Inspection of the Ministry
of Internal Affairs. Out of this number, misconduct was detected in 46 cases. Letter MIA 5 21 00309898 of the Ministry of
Internal Affairs of Georgia; 05.02.2021.

41 Including two cases of severe damage to health by a family member, leading to loss of life.

452 Including 6 cases of incitement to femicide committed by a family member., one case with the gender-discrimination
motive.

453 | etter N213/10486 of the General Prosecutor’s Office of Georgia; 24.02.2021.
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In 2020, the Public Defender of Georgia analyzed the cases of femicide and femicide attempts in 2019.
Case analysis shows that many challenges remain in the fight against femicide and the administration of
justice in femicide cases. Unfortunately, in 9 out of 10 cases analyzed, various shortcomings are revealed
at the stage of investigation or trial.

Among the shortcomings identified, in some cases the problem was timely recognition as the legal
successor of the victim. Stereotypical attitude towards the victim was revealed at the stage of
investigation as well as getting interested in victim's personal, sexual life, while this was not essential for
determining the circumstances of the case. The problem of gathering evidence was also revealed, which
ultimately affected the qualification of the action and the court's finding of the accused guilty under a
relatively light article. There was also a problem with naming gender-motivated crimes.

It is a welcoming factor that the investigation studied the previous history of violence in accordance with
the recommendation of the Public Defender of Georgia. Among the cases analyzed, there were those
where, despite systematic violence, the victim did not turn to law enforcement agencies. Unfortunately,
there are still cases when, despite a victim reporting a case to the police, an extreme form of violence still
cannot be avoided. Femicide could not be avoided in a case too where a person was serving a sentence
in a penitentiary institution for a domestic crime. This once again indicates the need to intensify work
towards correcting behavior of the abuser.

It is noteworthy that among the cases of killing or attempted killing of women in 2020, there are cases
when, despite the reporting of violence by the victim, an extreme form of violence could not be
avoided.**

Unfortunately, femicide is a direct result of gender and social inequality in society, and it is important
that the state takes comprehensive efforts to create and enforce an effective system to prevent it.

44 For example, information on a prior history of violence before to murder or attempted killing was reported in cases N2
10990720, N2 3312/20, N@ 3029/20, N© 3026/20, N2 1979/20.
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7.7.2. Assessment of Services at the Facilities for Victims of Violence against
Women and Domestic Violence

In order for the victim to escape from violence and prepare for an independent life, service providers for
women victims of violence and domestic violence have a crucial role to play, so it is important for these
services to work properly.

The Office of the Public Defender of Georgia visited all state shelters and crisis centers operating in
Georgia in 2020 to check the response to the shortcomings and implementation of the recommendations
issued during the 2019 monitoring.#*

The monitoring shows that the management of cases of beneficiaries with mental health problems and
ensuring peaceful cohabitance of beneficiaries remain problematic. Access to shelter for persons with
disabilities is still a challenge. A particular problem is the support and assistance of beneficiaries after
leaving the shelter, due to the small number of relevant programs, and in some cases, due to their
absence. Access to crisis center services in the regions is still a problem. During the monitoring conducted
by the Public Defender in 2020, the crisis centers in Gori, Kutaisi and Marneuli were closed, which
indicates that this service is not fully operational in the region and it is important to take effective
measures to eliminate the problem and increase referrals.

Although no cases of coronavirus transmission have been reported in shelters and crisis centers,
regulations to prevent the spread of the virus in shelters and crisis centers have not been properly
implemented.*¢

7.8. Child and Early Marriages

The practice of marriage and engagement at an early age remains one of the most important challenges.
Both avoid this practice as well as the management of the specific cases effectively is problematic.

According to the cases of early marriage/engagement studied by the Public Defender of Georgia, the
coordination between the Ministry of Internal Affairs of Georgia, the educational institution and the Social
Services and the proper functioning of the referral mechanism are still problematic.*”

455> Monitoring Report of the Public Defender of Georgia of Service Centers for Victims of Domestic Violence and Trafficking,
Thilisi, 2020.

456 During the monitoring conducted in 2020, none of the shelters and crisis centers measured the temperature for the
staff of the Office of the Public Defender, nor did they treat their hands with a special liquid, which suggests that the health
of visitors to the facility was not properly checked and no measures were taken to prevent the risk of spread of the
pandemic.

457 Case N2 10203/20 we received contradicting information from the LEPL Social Service Agency and an educational
institution.

159 | Report of the Public Defender of Georgia 2020



LEPL Agency for State Care and Assistance for Victims of Human Trafficking studied 131 cases of early
marriage in 2020, ¢ and the Ministry of Internal Affairs of Georgia launched the investigation into 132
cases of alleged crime, which were motivated by child marriage.**® A total of 20 cases of school dropouts
are reported at the Ministry of Education.#? In 2019, Social Services examined 115 cases of early
marriage;*’ According to the Ministry of Internal Affairs, in 2019, an investigation was launched on 149
cases, in 105 of which the motive for the alleged crimes was marriage with a child.

During the pandemic, the distance learning mode made it difficult to both detect the cases and to study
these cases in a timely manner by the social workers. It should also be noted that the social service still
lacks case management guidelines and their response to early/childhood marriage cases is often
superficial and fragmented. Among them, access to psychosocial rehabilitation services in case of sexual
violence is problematic.

Rate of Launching Investigation at the
Ministry of Internal Affairs

Forced marriage (Article 1501 of the CC)

Unlawful imprisonment (Article 143 of the CC)

Penetration of a sexual nature into the body
of a person below 16 years of age (Article 140
of the CC)

Adequate response to the crimes of unlawful deprivation of liberty and forced marriage of girls belonging
to ethnic minorities is particularly problematic. Study of the cases confirms that when it comes to ethnic
minorities, in the case of specific crimes, the state does not pursue a strict policy. Dissatisfaction is often
expressed with regard to extended investigative actions against the police, as there is a presumption that
law enforcement officials expect the case to end in a settlement between the families. In the Kvemo Kartli

458 Letter N2 07/764 of the LEPL Agency for State Care and Assisitance for Victims of Human Trafficking; 04.02.2021.

459 | etter MIA 5 21 003424220f the Ministry of Internal Affairs of Georgia; 12.02.2021.

46019 girls and 1 boy terminated studying in 2020 for the purpose of marriage; Letter MES 3 21 0000075490 of the Ministry
of Education and Science of Georgia; 08.02.2021.

461 | etter N2 07/769 of LEPL Agency for State Care and Assisitance for Victims of Human Trafficking; 24.02.2020.

462 Case (N2 13984/21) The law enforcement agency did not have information about the whereabouts of the girl for 3 days.
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region, in the case of early marriage, the influence of village elders (Aghsakalebi) is still observed, who
are involved in the settlement process.*3

Raising awareness of the risks involved is important to avoid early marriage/engagement. In addition,
integrating gender issues and vital skills/complex sex education into the education system is essential to
prevent early marriages.

7.9. Situation regarding the rights of LGBT+ Persons

No significant steps have been taken to improve the rights of LGBT+ persons in 2020. Against the
background of the quarantine and emergency regime caused by the new coronavirus, the challenges
have become more visible, including in terms of lack of employment opportunities, increased violence
risks, housing and food security. However, the social and economic needs of LGBT+ individuals were not
taken into account in the anti-crisis economic plan. During the Covid Pandemic, state aid to LGBT+
individuals was one-time and their needs were not fully addressed. This has a negative impact on the
economic situation, health and quality of life of LGBT+ individuals.

It is becoming more and more difficult for LGBT + community members to exercise their right to freedom
of expression and assembly every year. Their open talk about their rights and interests and their attempts
to gather in public spaces leads to an aggressive response from one part of the public. The activation of
radical and violent groups in recent years is especially alarming, whose actions pose a real threat to the
lives and health of LGBT+ community members. Unfortunately, the measures taken by the state in
response to this are not sufficient.

It is important for the state to develop a comprehensive strategy to address the problems facing LGBT
+ individuals, taking into account the existing policy on the rights of LGBT + persons. At the same time,
it is important to set up an inter-agency working group that will take effective measures to respond to
existing challenges.

Despite the recommendation of the Public Defender of Georgia, no working group has been set up to
regulate the procedure for changing the gender record in civil acts. This trance has a negative impact on
the human rights situation.

7.9.1. Violence against LGBT+ Persons

Homophobia and the influence of anti-gender groups are still strong in the society, due to which LGBT+
individuals continue to suffer oppression, discrimination and often become victims of violence.

463 The alleged problem is confirmed by the cases studied during the reporting period (N2255/20, N11671/21) during which
the rural population gathered at the MIA District Division and tried to put pressure on the girl's family in order to solve the
case without the police. At the same time, the villagers in Kvemo Kartli region publicly protested against the teacher for
condemning the marriage at an early age, forced the teacher to apologize, recorded it all and posted it on the social
network in order to damage the teacher's reputation. Available at: <https://bit.ly/36sz8iw_> [last visited on 24.03.2021].
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According to the General Prosecutor's Office of Georgia, in 2020 criminal persecution were launched
against 17 people on the basis of intolerance on the grounds of sexual orientation and gender identity.
Out of this number, criminal proceedings were initiated against 8 persons for committing a crime on the
basis of intolerance on the grounds of sexual orientation; and against 9 persons — for a crime on the basis
of intolerance on the grounds of gender identity.*6*

The sensitivity of law enforcement officials towards the LGBT+ community is still low. Representatives of
the LGBT+ community, when addressing the Office of the Public Defender of Georgia, indicate in some
cases that when they turn to the police about the violence committed against them, they become victims
of degrading treatment, homophobic attitude, abuse and/or indifference. As a result, there are cases
where LGBT+ individuals refrain from cooperating with law enforcement agencies on specific violence.

According to the studied cases, it is difficult for the General Inspection of the Ministry of Internal Affairs
of Georgia to establish responsibility for cases where there was an alleged homophobic attitude by the
police. According to the General Inspection of the Ministry of Internal Affairs of Georgia, they have
received 50 applications for misconduct against LGBT+ individuals, out of which the misconduct has not
been confirmed on any of the facts.#®

Also, according to the General Prosecutor's Office of Georgia, during the reporting period, the
investigation and prosecution of alleged criminal acts committed by law enforcement officers against a
member of the LGBT+ community was not initiated.*®

Violence and neglect by LGBT+ family members also remain major problems, and existing protection
and assistance mechanisms, which are applied in cases of domestic violence against women, are not
sufficient for LGBT + victims of domestic and out-of-home violence.

Proposals

To the Parliament of Georgia:

" |n order to comply with international standards, improve the legislation on crimes of sexual violence,
in particular:

e Amend the definition of rape (Article 137 of the Criminal Code) and other sexual violence
articles (Articles 138 and 139 of the Criminal Code) for these definitions to be based on free,
genuine and voluntary consent under the Istanbul Convention

e Remove violence from the definition of rape (Article 137 of the Criminal Code) and define
violence as an aggravating circumstance under this Article

464 The information provided by the General Prosecutor's Office of Georgia covers the period from January 1to September
30, 2020. Letter N2 13/9884 of the General Prosecutor’s Office of Georgia; 12.02.2021.

465 | etter MIA521 00309898 of the General Inspection of the Ministry of Internal Affairs of Georgia; 05.02.2021.

466 The information provided by the General Prosecutor's Office of Georgia covers the period from January 1to September
30, 2020. Letter N2 13/9884 of the General Prosecutor’s Office of Georgia; 12.02.2021.
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e Amend Article 139 of the Criminal Code to expand the list of circumstances that suppress the
victim's will

e Remove the fine from Article 139 of the Criminal Code as a form of inadequately light
punishment for sexual violence.

.Recommendations

To the Government of Georgia:

B Ensure the proper, effective and efficient operation of the Local Government Cooperation Platform
to improve gender equality policy

®  Develop timely, adequate and effective compensation rules for victims of violence against women
and domestic violence, in accordance with the obligation under Article 30 of the Council of Europe
Convention on Preventing and Combating Violence against Women and Domestic Violence

B Establish a special working group to critically analyze the existing prevention system in relation to
cases of gender-motivated killings and attempted killings of women, and to work with key agencies,
including the Ministries of Health and Education, to develop and refine a femicide prevention system

B Regulate the procedure for legal gender recognition in civil acts in accordance with international
human rights standards, and to consider setting up a working group for this purpose

B Consider the social and economic needs of LGBT + individuals in the anti-crisis plans created in the
context of the corona virus pandemic.

To the Minister of Internal Affairs of Georgia:

B Continue training of staff in the territorial bodies of the Ministry of Internal Affairs of Georgia on
violence against women and domestic violence, develop a follow-up evaluation document of the
training, which will make it possible to measure the progress achieved by the rained staff

B In order to effectively protect and assist victims of violence, establish a rule of specialization for
investigators on cases of violence against women and domestic violence

B Improve the analysis of statistics on violence against women and domestic violence, in particular,
analyze statistical data on violence against women and domestic violence between intimate partners,
including same-sex partners, to study specific characteristics of violence

B Ensure the involvement of the Witness and Victim Coordinator in managing each case and inform
the victim about crisis centers and shelters

" Strengthen victim protection mechanisms and facilities during the pandemic to increase the capacity
of protected communications, including through active cooperation with the private sector

" Take preventive measures, including information campaigns to reduce/prevent forced marriage,
unlawful deprivation of liberty and sexual intercourse with a minor

" Ensure the development of guidelines for responding to early marriage cases and strengthen the role
of the district inspector to properly inform the local community, especially ethnic minorities.

163 | Report of the Public Defender of Georgia 2020



To the General Prosecutor of Georgia:

B Analyze in detail the crimes related to early marriages and produce sex- and age-segregated statistics
on them, in particular, forced marriage, unlawful imprisonment, penetration of sexual nature into the
body of a person below the age of sixteen.

To the Minister of Economy and Sustainable Development:

B Promote the professional development of women entrepreneurs living in municipalities and their
economic empowerment by training and equipping with project management skills;

To the State Minister of Georgia for Reconciliation and Civic Equality and the Minister of Foreign Affairs
of Georgia:

B Ensure the participation of women at all levels of the peace negotiations, including women affected
by the conflict and non-governmental organizations.

To the Minister of Internally Displaced Persons from the Occupied Territories, Labor, Health and Social
Affairs of Georgia:

" Develop a sectoral health program to address the needs of conflict-affected girls and women

" Integrate psychological support services into the maternal health program for pregnancy, childbirth
and the post-pregnancy period

® Increase the awareness of gynecologists working in maternity hospitals about the mechanisms for
detecting the risk of postpartum depression

®  Develop a systematic vision for postnatal care services and discuss it broadly with the involvement of
experts in the field

" Integrate family planning services into the first level of healthcare; Also, to ensure that women from
vulnerable groups have access to contraceptives, they should be covered by a universal health care
program

B Abolish the 5-day mandatory reflection period in order to increase access to the safe abortion
services

" |dentify sexual and reproductive health services as essential services in the framework of Combating
the Covid Pandemic Action Plan

" Modify technical guidelines and protocols for sexual and reproductive health services to include
telemedicine and other alternative remote service delivery modes to increase access to these services
during pandemic and other periods
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Train social workers on violence against women and domestic violence, as well as develop a follow-
up evaluation document of the training, which will make it possible to measure the progress made
by trained staff

Develop special guidelines for social workers to deal with cases of violence against women and
domestic violence, as well as early-marriages.

To the Minister of Education and Science of Georgia:

Fully integrate the comprehensive sexuality education into the formal education system and carry
out appropriate preparatory work for teachers to develop the teaching skills of this component
Ensure teacher training to raise awareness and create an assessment document on the legal
obligations of persons employed in the education system in relation to early marriage issues.

To the Local Self-Government Bodies:

165 |

Hold regular meetings with IDPs and conflict affected women, young people and the elderly to
identify and document their needs

Strengthen cooperation with shelters and crisis centers and with the involvement of victims of
violence develop special support programs tailored to their needs.
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8. Freedom of belief and religion
8.1. Introduction

Present chapter discusses key challenges related to freedom of religion and beliefs through 2020,
including: discriminative tax and state property regulations in relation to non-dominant religious
associations, obstacles to the exercise of the property rights by religious minorities, alleged hate crimes
and inefficiency of their investigation, problematic issues related to the State Agency for Religious Issues,
unequal approach to religious holidays in the labor legislation. The chapter also reviews the facts of
unequal treatment to non-dominant religious associations by the state during the pandemic and
discriminative public statements on anti-Semitic and religious grounds, during 2020.

Unfortunately, the vast majority of the recommendations provided in the chapter of the Freedom of belief
and religion in the Parliamentary Report of 2019 of Public Defender are not implemented. None of the
changes have been made, including amendments to the Ordinance of the Government of Georgia N2 117
of 27 January 2014, "On the Rules for Implementing Some Measures Related to Partial Compensation for
Damage Caused to Religious Associations in Georgia under the Soviet Totalitarian Regime." The issue of
returning religious buildings confiscated during the Soviet period to their historical owners remains
problematic. The issues related to the construction of the new mosque in Batumi and the Tandoyants
Church are still unresolved.

We would also like to underline, that, unfortunately, during the reporting year, the state did not take
effective measures to address the complex problems facing freedom of religion, moreover, the state
policy, in some cases, even led to the deterioration of the status quo. In particular, problems with religious
freedom and equality of religious organizations in the country became even more obvious during the
pandemic. The policy of the state, in many cases, was directed to providing privileges to dominant
religious group and to place it in a superior position compared to other religious associations. Also, the
state still did not take effective steps to raise public awareness of religious diversity, traditions and on the
freedom of religion and to eliminate systemic practices of inequality on religious grounds.*¢’

It should be noted that on June 4, 2020, the Constitutional Court of Georgia delivered a judgment
explaining the scope of freedom of belief, religion and conscience.*® The disputed norm established the
rule of introducing of electronic identity cards, which caused religious resistance in certain groups.
Nevertheless, the Constitutional Court considered the disputed norms in accordance with the
Constitution, taking into account the fact that the definition of the form of identification documents is

467 For information on the implementation of the recommendations for improving the protection of the principles of
freedom of religion, equality and religious neutrality in the education system, see the chapter on human rights education.
468 Judgment of the Constitutional Court of Georgia of 4 June 2020, Nana Sepashvili and la Rekhviashvili v. Parliament of
Georgia and Minister of Justice of Georgia.
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within the state's discretion, as well as refusing to use an electronic identity document does not deprive
a person of Georgian citizenship.

8.2. Georgian legislation

Despite repetitive recommendations*® from the Council of Religions under the Public Defender to state
agencies, unequal approaches to non-dominant religious associations in both tax and state property
legislation remain challenging in 2020.

In last year's parliamentary report,#° the Public Defender drew attention towards two important
decisions*" of the Constitutional Court of Georgia of July 3, 2018, which upheld the claims of religious
organizations and declared certain norms of the Tax Code and the Law on State Property unconstitutional.
Parliament did not use the 6-month deadline set by the Constitutional Court to enforce the legislative
changes; therefore, the normative content of the norm which was considered as unconstitutional was
automatically declared invalid from 31 December 2018. It should be noted that during reporting period
the amendments affected Article 170 of the Tax Code, the rule exempting all religions from the right to
deduct tax exemption from the restoration and / or painting of a church building, as a result of above-
mentioned decisions of the Constitutional Court.#”> As for the law on State Property, it was amended in
2020 and the Georgian Apostolic Autocephalous Orthodox Church was removed from the list of possible
recipients of the state transfers of property free of charge.*

8.2.1.  Tax legislation

The Public Defender of Georgia has been referring gaps in the tax legislation for many years, which are
manifested in discriminatory approaches to religious associations.

The current version of the Tax Code exempts from the value added tax only the Patriarchate while
supplying crosses, candles, icons, books, calendars and other liturgical items by them, if they are used for
religious purposes.#’# The Georgian Patriarchate, unlike other religious associations, is exempt from profit
tax for profit received from selling of the above-mentioned products.#”> The Council of Religions under
the Public Defender addressed the Parliament of Georgia with relevant recommendations in order to
distribute mentioned privilege equally to all religious organizations.+

469 Recommendations of the Council of Religions under the Public Defender for 2020, Thilisi, 2020.

470 pyblic Defender's 2019 Parliamentary Report, p. 216-217.

471 Judgments of the Constitutional Court of Georgia of July 3, 2018 N21/ 2/671 and Ne1 / 1/811.

472 Subparagraph "t" of the first part (part-ob Bog3mo paragraph Bm3 o6 ymdL?) of Article 170 of the Tax Code of
Georgia.

473 Paragraph 1 of Article 6 of the Law of Georgia on State Property.

474 |bid., Article 170, Part 1, Subparagraph "s".

475 bid., Article 99, Part 1, Subparagraph "d".

476 Recommendations of the Council of Religions under the Public Defender of Georgia, Tbilisi, 2020, 17-18.
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As for the claim of nine religious associations to the Constitutional Court on May 7, 2019, through which
they were demanding the declaration the norm*7 of the Tax Code, as unconstitutional. The disputed
norm does not exempt all religious organizations from land tax when using land for non-economic
purposes, as it is in case of the Patriarchate.#”® The First chamber of the Constitutional Court of Georgia
accepted the mentioned claim for substantive consideration.+”

8.2.2.  Legislation on the state property

Certain articles of the Law on State Property are problematic, as they provide privileges only for the
Georgian Orthodox Church, neglecting other religious associations.

On August 12, 2019, 9 religious organizations appliedto the Constitutional Court*® to challenge the
constitutionality of paragraphs 1, 2 and 5 of Article 3 of the Law of Georgia on State Property, which
restricts religious associations other than the Orthodox Church to purchase and exchange of state
property. Therefore, Article 4 of the Law on State Property is also problematic, it provides the list of state
property privatization of which is prohibited (both for payoff and free of charge). These include religious
and cult buildings (active and inactive), their ruins, as well as the land on which they are located.*' It
should be noted that most of the religious associations operating in Georgia do not own their own
religious property. This legislative provision is one of the obstacles preventing return of historical property
which is on the balance of the state. Related to the claim made to the Constitutional Court on August 12,
2019, a regulatory hearing was held on February 20, 2020. The decision of the Constitutional Court
regarding the admissibility of the case is still unknown.

In the light of the fact that the state has not solved the property problems of non-dominant religious
groups for years, and as mentioned above, religious organizations are appealing to the Constitutional
Court against the discriminatory norms of Article 3 of the Law of Georgia on State Property, in May 2020
the Parliament amended*? the arguable norms. According to the amendment the Orthodox Church was
allowed to take ownership of a 20-hectare forest around the churches. Such privilege does not apply to
other religious associations. Unfortunately, the Parliament not only does not change the discriminatory
norms in the law on state property, but also, it aggravates the unequal environment imposed on non-
dominant religious associations through new amendments.

477 Subparagraph "a" of the first part of Article 201 of the Tax Code of Georgia.

478 public Defender's 2019 Parliamentary Report, p. 217.

479 Recording Notice N21/2/1422 of the Constitutional Court of Georgia of April 30, 2020 on the case of “LEPL Church of
the Gospel of Georgia and others against the Parliament of Georgia ".

480 Constitutional complaint of 12 August 2019 N21440.

481 Subparagraph "m" of the first paragraph of Article 4 of the Law of Georgia on State Property.

482 paragraph 6 of Article 3 of the Law of Georgia on State Property.
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8.3. Problems related to the property

During the reporting period, the issue of returning of religious buildings to historical owners remained
unsolved. That buildings were confiscated from religious associations during the Soviet period. In previous
parliamentary reports, the Public Defender of Georgia criticized the transfer of the disputed religious
buildings to the Patriarchate without proper study*®. Unfortunately, in 2020, the practice of handing over
the confiscated religious buildings of minorities to the dominant religious organization - the Georgian
Patriarchate — continued. This, once again, illustrates that the state lacks willingness to properly regulate
the issue and that its policy toward Patriarchate of Georgia is still based on putting it in the predominant
position over other religious organizations. Such approach undoubtedly affects the rights of those
religious minorities.

During the reporting year, the Office of Public Defender studied the issue of transferring the right to use
part of the Evangelical Lutheran Church in the village of Asureti, Tetritskaro Municipality, which is also a
real cultural heritage monument,** to the Georgian Patriarchate. The church in the form in which it exists
today is evangelical-Lutheran. While there is no problem in identifying the historical owner of the
property, the municipality has allowed the Georgian Patriarchate to use a certain part of the building. The
Evangelical Lutheran Church from its side, asked the municipality several times to hand over church to
the organizations to perform religious rituals, however, preference was given to the Georgian
Patriarchate. The municipality reported to the Office that the community of the Evangelical-Lutheran
Church did not live in the area and based on this circumstance, there was made decision in favor of the
Patriarchate.*® We believe that the absence of an evangelical Lutheran community in the village does not
give the patriarchate the right to use the building, while orthodox church is located in Asureti and the
Evangelical Lutheran Church in the village represents a real cultural heritage and it is very important to
keep its cultural value.

In terms of the return of historical property, the problem of restitution, in addition to the Evangelical
Lutheran Churches, is also crucial for the Armenian Apostolic, Catholic, Muslim, and Jewish communities.
However, the list of religious buildings that have not been returned to their historical owners - religious
associations - is quite extensive 4%

According to the Council of Religions under the Public Defender, "the issue of returning the religious
buildings confiscated by the communist government during the Soviet era and establishing the historical
owner of the disputed monuments is still unresolved for various religious groups."#¥” However, the amount
of damage and property confiscated by the Soviet regime from religious associations on the territory of
Georgia has not been recorded so far. It should be noted that the main reason for the problem is the lack

483 Parliamentary Report of the Public Defender of Georgia for 2019, p. 219 (The issue of handing over the Tandoyants
Church to the Georgian Patriarchate).

484 Order N2 / 257 of December 2, 2015 of the Director General of the National Agency for Cultural Heritage Preservation
of Georgia.

485 | etter N2641-13 of 19 February 2020 from Tetritskaro Municipality.

486 |nstitute for Tolerance and Diversity (TDI), Restitution Policy in Georgia, Tbilisi, 2020, 2020, 38.

487 Recommendations of the Council of Religions under the Public Defender of Georgia, Thilisi, 2020, 36.
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of measures taken by the state to develop and implement legislation and policies related to restitution,
which the Public Defender indicated the need to correct in the 2019 parliamentary report.“¢ However,
delays in resolving this issue also have a negative impact on the condition of the buildings in question,
since, they are in danger of damage and demolition due to inadequate attention and lack of measures
from the state, as their current owner, to maintain and restore these buildings.

The recommendations of the Council of Religions also specifically state that non-dominant religious
associations also face problems in the construction of new religious buildings.® It should be noted that
the Public Defender has been observing the ongoing events around the construction of a new mosque
in Batumi for years.#® During 2020, the Kutaisi Court of Appeals was delaying the hearing of the case of
the new mosque in Batumi. A final decision on the case has not been made yet.

During the reporting period, the religious organization, the Christian Assembly of Jehovah's Witnesses in
Georgia, applied to the Public Defender's Office and pointed out 9 identical cases of obstacles created
during the registration of land ownership in the public register.*!

8.4. Alleged hate crimes

Attempts to violate religious freedom and ineffective investigation of alleged hate crimes remain
challenging, during reporting period. In this regard, complaint rate is constantly high from the Jehovah's
Witnesses, and complaints include the delay in the investigation among other things.**

It should be especially noted that Constitution of Georgia guarantees freedom to religion to any individual
living in Georgia. The freedom to religion includes the right to perform and participate in religious rituals.
It is the duty of the state to promote the equality to enjoy this right to everyone. At the same time, the
state must maintain social peace among believers neutrally and impartially.*%3

In this regard, special attention should be paid to the attempts of violation of the freedom of religion of
the Muslim population in the village of Buknari in Chokhatauri Municipality in January, this year.*** This
case has shown once again that in relation to similar types of cases, the government's policy is less focused
on their systemic prevention and is mainly limited to one-time approaches and solving of individual cases.

488 parliamentary Report of the Public Defender of Georgia for 2019, Thilisi, 2020, 222.

489 Recommendations of the Council of Religions under the Public Defender of Georgia, Tbilisi, 2020, 34.

4% parliamentary Report of the Public Defender of Georgia for 2019, Thilisi, 2020, 220.

491 Detailed information is provided in the Equality Rights chapter.

492 Detailed information is provided in the Equality Rights chapter.

493 Judgment of the European Court of Human Rights of 25 May 1993 in the case of Kokkinakis v. Greece, § 33.
494 Available at: <https://bit.ly/3w10fgQ > [accessed 26.03.2021].
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It should be noted that actions in Buknari were not first attempts of violation of freedom of religion in
Georgia. In recent years, assumed violations of the rights of Muslim community members had place in
Samtatskaro,**> Nigvziani,**® Tsintskaro,*” Kobuleti*®® and the village of Mokhe** in Adigeni.

The criminal investigation into the above-mentioned cases in the Tsintskaro and Nigvziani was terminated
due to lack of action foreseen by criminal law. Investigations related to the remaining cases are ongoing,
although no specific person has been identified as the victim or accused so far.5

Ongoing investigation processes do not meet the standards of transparent and effective investigation.
Muslims who have been subjected to physical violence have not been granted the status of victim. This
makes it impossible to monitor the investigation process from their side and restricts access to justice for
the members of the Muslim community.

The state's inappropriate response to hate crimes creates a threat of repetition of conflicts and future
violation of the rights of religious minorities, this issue is stressed in the report of the European
Commission against Racism and Intolerance (ECRI).>" Hence the above mentioned facts, it is important
for the state policy to take adequate measures to conduct an effective investigation related to already
committed criminal actions motivated by religious intolerance and to carry out adequate preventive steps
to avoid new cases.

8.5. The State Agency for Religious Issues

The role of the State Agency for Religious Issues (hereinafter referred to as the Agency) in protecting
religious freedom is still unclear. The Agency is a legal entity under public law, which carries out
informational, research, scientific-educational and recommendation activities in the field of religion for
the Government of Georgia and the Prime Minister of Georgia.*® The agency was established in 2014 and
is considered to be the main agency responsible for religious freedom issues in the government system.

495 2013 Parliamentary Report of the Public Defender, Tbilisi, 2014, 295.

49 2012 Parliamentary Report of the Public Defender, Thilisi, 2013, 520.

497 ibid

498 2014 Parliamentary Report of the Public Defender, Thilisi, 2015, 432.

499 public Defender's 2015 Parliamentary Report, p. 487. It should be noted that in the case of Mokhe, there were cases of
alleged abuse of power against Muslims directly by law enforcement.

00 | etter N213 / 13120 of March 10, 2021 of the General Prosecutor's Office of Georgia.

01 European Commission Against Racism and Intolerance (ECRI), Report on Georgia, Fifth Monitoring Cycle, Adopted on 8
December 2015, published on 1 March 2016, § 71. Available at: <https://bit.ly/3vkGbgX > [accessed 15.03 .2021].

%2 Ordinance of the Government of Georgia of 19 February 2014 N2177 “On the Establishment and Approval of the Statute
of the Legal Entity of Public Law - State Agency for Religious Issues”, Paragraph 1 of the Article 1, available at:
<https://bit.ly/3dFOYh3 > [accessed 27.02.2021]. (85307 @s@p360mgdol” Babs@yznbs@ ordinance-U 0ybjdL @
SMdsm Lyemdl h3763 sby m30bLYbOMo)
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It is noteworthy that the establishing of the Agency caused criticism of a significant number of human
rights organizations and religious associations. Negative attitude towards the further activities of the
Agency did not change either. Moreover, non-governmental organizations working on issues of religion,
considering the problematic mandate of the agency, even demand its abolition.*® Particularly concerns
are related to the high risks sat by the state to control religious organizations and interfere in their internal
affairs using the mandate of the Agency.>

The problematic aspects of the Agency's activities are also referred in the recommendations of the Council
of Religions, in particular:

"Although, at first glance, the agency has a substantive advisory mandate, it has not submitted yet any
progressive human rights-based recommendations and visions to the Government and the Parliament
that would lead to a positive change in to the legislation and policies related to freedom of religion. At
the same time, beyond the advisory function, the agency is sometimes directly involved in resolving and
managing the financial and property issues of religious associations. The most important part of the
Agency's work is related to the management of funding of four religious organizations and the financial
and property commission.”>0

It is noteworthy that on March 1, 2016, the European Commission against Racism and Intolerance (ECRI)
expressed serious concern on the work of the Agency and recalled the government to instruct the newly
established Agency to work actively with the Council of the Ombudsman and share its recommendations
and experience.®® However, the Commission (ECRI) assessed that its recommendation has not been
implemented, as the Agency does not take appropriate steps to cooperate with the Council of Religions.
The Commission notes that, instead of co-operation, tensions are even observed between the two
bodies.® It is interesting that significant part of religious associations are not trusting the Agency.®® At
the same time same entities have high confidence in the activities of the Council of Religions under the
Public Defender.

Above mentioned indicates that the effectiveness of the State Agency for Religious Issues and the
appropriateness of its existence raises questions, which further intensifies the tendency of the Agency to

93 For example, Human Rights Education and Monitoring Center (EMC), Georgian Young Lawyers Association (GYLA),
Alternative Report on the Implementation of the Civil and Political Rights Pact, Thilisi, 2020, 37; Institute for Tolerance and
Diversity (TDI), Forum 18, The Universal Periodic Review (UPR) submission, 2020, 3. Available.

%4 Human Rights Education and Monitoring Center (EMC), “Religion, Politics and Social Contexts - Collection of
Researches, Reports and Articles”, Thilisi, 2020, p. 87

%5 Recommendations of the Council of Religions under the Public Defender of Georgia, Tbilisi, 2020, 27-28.

%6 The European Commission against Racism and Intolerance (ECRI), Report on Georgia (fifth monitoring cycle), CRI (2016)
2, adopted on December 8, 2015, published on March 1, 2016, §§ 97-103.

07 ECRI, Conclusions on the implementation of the recommendations in respect of Georgia, Subject to interim follow-up,
CRI (2019) 4, adopted on December 5, 2018, published on March 5, 2019, available at: <https://bit.ly/ 3pEaBjR > [accessed
27.02.2021].

508 Advisory Committee on the Framework Convention for the Protection of National Minorities (FCNM), Third Opinion
on Georgia, ACFC/OP/I11(2019)002, Adopted on March 7, § 83.
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control religious associations and interfere in their internal affairs. Thus, in order to improve the quality
of the Agency's work, it is important for the government to take into account the recommendations of
international and local religious or non-governmental organizations, as well as the Council of Religions
under the Public Defender.

8.6. Religious holidays

Article 30 of the Labor Code of Georgia is problematic, as it puts non-Orthodox employees in an unequal
position compared to Orthodox employees.

In particular, the above article defines 7 secular and 10 religious days, which are declared as holidays. It
should be noted that in all ten cases we are talking about the religious holidays of the Georgian Orthodox
Church. Thus, none of the religious holidays of the non-Orthodox population living in Georgia is
recognized as a public holiday. Nevertheless, there is no alternative legislative provision that would allow
non-Orthodox residents to enjoy a guaranteed holiday during their religious days.

According to the second part of Article 30 of the Labor Code, an employee may, on the basis of an
employment contract, request other days off instead of the days off provided by law. However, the law
does not specify what these days may be. Thus, on the one hand, the Code guarantees orthodox
Christians the opportunity to enjoy their right to rest on religious holidays without hindrance, however,
on the other hand, in the case of non-Orthodox persons, the law is a matter between the employee and
the employer. Thus, the use of the employee's right to rest on his/her religious holiday depends, to some
extent, on the will of the employer, which puts the non-Orthodox population in an unequal position in
relation to the Orthodox population.

8.7. Pandemic and Freedom of religion

In the situation of worldwide pandemic, the severity of problems of minorities, including religious
minorities, has become even more visible 5 The state of emergency in Georgia caused by pandemic and
subsequent steps taken by the state put the dominant religious group in a privileged position. It should
be noted that when introducing restrictions related to the state of emergency, the authorities did not
have proper communication with non-dominant religious associations. They did not get explanations
how to act during the state of emergency. Representatives of these religious unions believed that
restrictions related to freedom of assembly in the country extended to religious assemblies as well and
suspended their rituals, while the Orthodox Church continued to conduct religious rituals in a general

%9 Varennes F., Report of the UN Special Rapporteur on minority issues, Effective promotion of the Declaration on the
Rights of Persons Belonging to National or Ethnic, Religious and Linguistic Minorities (A/75/211), July 21, 2020 § 71.
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way. To avoid such uncertainties, it is important that the restrictions imposed by the State are
accompanied by appropriate explanations for those affected.>

During the state of emergency, in the period from April 17 to April 27, 2020, the movement by cars was
banned in Georgia. The Georgian government named the risk of high mobility of the population in
connection with the Easter holiday as the basis for this restriction. On April 17, the Patriarchate of the
Orthodox Church said it had found out by telephone communication with the Government that church
servants were allowed to drive. While, it took several days for representatives of non-dominant religious
associations to obtain a special pass for driving.5"

The existence of discriminatory approaches by the state is indicated by the decision of the Government
of Georgia, according to which from November 28, 2020 to January 31, 2021, it was forbidden to move
and to be in public space from 21:00 to 05:00. The exemption was night of January 6, the Orthodox
Christmas, so that the Orthodox Church could celebrate Christmas overnight. Exceptions did not apply to
holidays of other religious associations during the same period, which are also celebrated at night (for
example, on December 25, the vast majority of non-dominant Christian organizations celebrate
Christmas).5?

It is important that state regulations apply equally to all religious communities so that they can exercise
their freedom of religion on an equal basis. It is inadmissible to give preference to only one religious
association and to obscure the legitimacy of restricting the same right to other associations. These types
of decisions must be made by the state through active communication with various religious
organizations.

8.8. Discriminative and anti-Semitic statements

During the reporting period, due to restrictions on the celebration of religious holidays, the public
repeatedly witnessed discriminatory statements made by high-ranking state officials.

In this regard, the statements made by the Prime Minister on April 14, 2020, and by the Vice Prime Minister
on November 27, are noteworthy. In one case, the Prime Minister, while talking to the Patriarchate about
finding a balance in the issue of closing churches, indicated that they would not find it difficult to reach
an agreement, as Georgia is an Orthodox state.*” As for the second statement, the Vice Prime Minister
explained imposing an exception for the restriction of movement only on the night of January 6" with
the fact that majority of the population of Georgia is Orthodox.>"

Such statements point to the superiority of a particular religion and are strongly opposed to the idea of
a secular state. Like the statement of the Prime Minister, the statement of Vice Prime Minister is also

310 OSCE Office for Democratic Institutions and Human Rights (ODIHR), Human Dimension Commitments and State
Responses to the Covid-19 Pandemic, Warsaw, 2020, 119.

> Detailed information is provided in the Equality Rights chapter.

12 ibid

513 Available at: < https://bit.ly/3r00OCoK > [accessed 27.02.2021].

54 Available at: < https://bit.ly/2NkIB9h > [accessed 27.02.2021].
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discriminatory as she assessed the ability of citizens to exercise their fundamental rights from a majority
perspective, while imposing unequal conditions on members of religious minorities. Religious and non-
governmental organizations quickly responded to the Vice Prime Minister's statement, and criticized it.>"

During the reporting period, unfortunately, anti-Semitic statements also took place. In this regard, Public
attention was focused on the statements made by the servants of the Georgian Orthodox Church during
the liturgies.>® It should be noted that the statement of the Mitropolit Gamrekeli was initially only
responded by the Georgian Ambassador to Israel, on behalf of the Georgian, who instead of critical
assessment of the statement called the criticism of the Mitropolit a slander. Later, the Georgian Foreign
Minister noted that "even the slightest manifestation of anti-Semitism will never find a place in the heart
and consciousness of Georgians."*”

It is imperative that widespread anti-Semitic rhetoric does not solely remain the subject of discussion for
particular individuals, and that the Georgian authorities, immediately condemn any kind of anti-Semitic
attitude and express support for the Jewish nation, in order to prevent the development of anti-Semitic
sentiments.>®

Proposals

To the Parliament of Georgia

B Allreligious organizations should be exempted from VAT while delivering crosses, candles, icons,
books, calendars and other religious items (used only for religious purposes), like Georgian
Patriachate. For this purpose, the Article 170, Part 1 sub-paragraph "s" of the Tax Code of Georgia
shall be amended.

B |n order to exempt other religious associations, like the Georgian Patriarchate from the profit tax
on the profit from the sale of crosses, candles, icons, books and calendars used for religious
purposes, The Article 99, Part 1, Subparagraph "d" of the Tax Code of Georgia should be
amended.

B Amendments should be made to the Tax Code of Georgia in order to exempt the property (land),
used for non-economic purposes, of other religious organizations like the Georgian Patriarchate
from the property (land) tax.

B |n order to ensure the possibility of acquiring and exchanging state property by other religious
associations, like the Georgian Orthodox Church, amendments should be made to the first,
second and fifth paragraphs of Article 3 of the Law of Georgia on State Property;

515 Available at: < https://bit.ly/3aQZpMJ > [accessed 27.02.2021].

516 Available at: < https://bit.ly/3kr9e76 > [accessed 27.02.2021].

517 Available at; < https://bit.ly/3c4wVP1 > [accessed 05.03.2021].

18 Statement of the Public Defender of Georgia and the Center for Tolerance on anti-Semitic statements:
<https://bit.ly/2P7Xs6f > [accessed 27.02.2021].
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Amendments shall be made to Article 4 (1) (m) of the Law of Georgia on State Property to allow
privatization of state-owned religious and cult buildings, their ruins, as well as the land on which
they are located, through privatization;

Add an alternative legislative reservation to the Labor Code of Georgia, which will allow non-
Orthodox population to have a guaranteed rest during their religious holiday, if they wish;
Develop a law on restitution with the participation of the Council of Religions under the Public
Defender and non-governmental organizations, which sets out the rules, criteria, responsible
agencies and deadlines for the return of property confiscated from religious associations during
the Soviet era.

Recommendations

To Government of Georgia

176 |

To record the amount of damage and confiscated property of religious associations on the
territory of Georgia by the Soviet regime;

Amend the Resolution of the Government of Georgia N2117 of 27 January 2014 on the Rules for
Implementing Some Measures for Partial Compensation for Damage Caused to Religious
Associations in Georgia by the Soviet Totalitarian Regime, and provide compensation to all
religious associations along with the four religious organizations to which this compensation is
available.

To change the practice of financing religious associations. Develop a tax system for the financing
of religious associations based on consultations with the Public Defender's Council of Religions
and non-governmental organizations, which will meet the requirements of equality and state
neutrality;

Discuss with the Council of Religions under Public Defender and non-governmental organizations
the need for changes in the existence of the State Agency for Religious Issues, its activities and
mandate.
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9. Freedom of Expression

9.1. Introduction

Freedom of expression is one of the foundations of a democratic society, the realization of which is always
the subject of special attention of the Public Defender.

Similarly to 2019, the reporting year was active in terms of developments in the media environment.
Among them, the cases of violation of labor rights of the employees of Adjara TV Public Broadcaster and
unjustified control of the content of media programs were noteworthy. Apart from intervention into the
professional activities of journalists, the lack of comprehensive statistics on other criminal acts committed
against journalists due to their professional activities remained challenging, and the need to take effective
measures to protect media representatives was revealed.

In addition, during 2020, cases of restriction of freedom of expression were identified as a result of
misinterpretation of the administrative violation regarding the defacing of the appearance of the Thbilisi
Municipality.

9.2. Media Freedom

Traditionally, the Public Defender actively monitored the state of media freedom in the country during
the reporting period. In 2020, the media environment in the country was pluralistic, albeit quite polarized.
The country's position in the Press Freedom Index remained unchanged, according to which Georgia
ranks 60th among 180 countries.*”

9.2.1.  Events sorrounding Adjara TV Public Broadcaster

Following the events®® in Adjara TV in 2019, during the reporting period, the Office of the Public Defender
actively studied the cases of dismissal of employees critical to the management of the broadcaster, their
transfer to other positions, change of duties and responsibilities or the workplace and imposition of
disciplinary liability against them. As a result of the monitoring, the Public Defender found violations of
labor rights and/or direct discrimination of 7 journalists employed by the broadcaster and addressed the
Director of Adjara TV with the relevant recommendations.>?' At the same time, the Public Defender
considered that actions taken against the TV employees contained signs of alleged persecution for
different opinions, in particular, for openly criticizing management decisions, and called on the Prosecutor

319 2020 Press Freedom Index by the Reporters Without Borders available at: <https://bit.ly/39KI2MT> [last visited on
10.02.2021].

>20 Parliamentary Report of the Public Defender of Georgia for 2019, 227-228.

521 Statements of the Public Defender are available on the websites: < https://bit.ly/3cVvVyR >[last visited on 10.02.2021]; <
https://bit.ly/3g8NLIE > [last visited on 10.02.2021].
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General of Georgia to launch an investigation into the matter.52 Unfortunately, the recommendations of
the Public Defender were not fulfilled by the addressees.

It is noteworthy that in April 2020, the Director of Adjara TV adopted the Rules of Conduct on the
Internet/social networks, 53 certain provisions of which created the possibility of disproportionate
limitation of freedom of expression of persons employed by the broadcaster. Later, the employees of the
TV company and the alternative Trade Union filed a lawsuit to the Batumi City Court, requesting the
abolition of the disputed provisions reflected in the mentioned Rules. As a result, the Public Defender
presented the Amicus Curiae brief to the court, and based on an analysis of the case law of the European
Court of Human Rights, outlined the scope of freedom of expression of journalists employed by the state
broadcaster and standard of limitation of this freedom, the consideration of which has substantial
importance for proper assessment of the case.>2*

In addition, as the events surrounding Adjara TV in 2019 has cast doubt on the attempt to change the
broadcaster's critical editorial policy, the Public Defender informed the UN Special Rapporteur on
Freedom of Expression and the OSCE Representative on Freedom of the Media.’®

International organization Reporters Without Borders has repeatedly commented on the developments
around Adjara TV and linked the current developments to the increase of media control.>% In addition,
the OSCE Representative on Freedom of the Media expressed concern over reports of the dismissal of
employees of the broadcaster and the interference of the management in its editorial policy.>

It should be noted that according to the results of the media monitoring conducted by the OSCE/ODIHR
Limited Election Observation Mission,>?¢ during the pre-election period, Adjara TV focused mainly on local
news and provided the limited coverage of the campaign. Nevertheless, the broadcaster devoted
approximately equal time to the main election subjects and the tone of the coverage was mostly neutral.>2
Along with similar assessments, the Georgian Charter of Journalistic Ethics, which covered a wider period

522 Statement of the Public Defender is available on the website < https://bit.ly/3rGrUSV > [last visited on 10.02.2021].

52 "The Code of Conduct for the Employees of Public Broadcaster Adjara TV and Radio on the Internet/Social Networks”
approved by the Order N202-03/10 of April 8, 2020 of the Director of the Public Broadcaster Adjara TV and Radio -available
at: < https://bitly/3a8YV44 > [Last visited on 10.02.2021].

524 The Amicus Curiae Brief, available at: < https://bit.ly/3aQWbHN > [last visited on 10.02.2021].

525 The Statement of the Public Defender available at: < https://bit.ly/3aXWeBY > [last visited on 10.02.2021].

526 See the statement of the Reporters Without Borders on the Council of Europe Platform to Promote the Protection of
Journalism and Safety of Journalists: < https://bit.ly/20jSIKd > [last visited on 0.02.2021]; See also the statement of the
Reporters Without Borders of February 5, 2020, (renewed on February 14): < https://bit.ly/30bENbR > [last visited on
10.02.2021].

527 Available at: < https://ajaratv.ge/article/56482 > [last visited on 10.02.2021].

>28 From 28 September until the end of the election campaign (30 October), the OSCE/ODIHR Limited Election Observation
Mission monitored two public broadcasters and five national private TV channels.

>2 International Election Observation Mission, Georgia - Parliamentary Elections, October 31, 2020, Report on Preliminary
Findings and Conclusions, 26-27, available at: <https://bit.ly/3tNNKpi > [last visited on 10.02.2021].
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of time than the one assessed by the OSCE/ODIHR, revealed that in some cases the impression was made
by Adjara TV's main news program that the editorial content was biased towards the government and
the ruling party.>® It should be noted that during the previous monitoring, the OSCE/ODIHR, outlined the
balanced and unequivocally neutral coverage of the election campaign by Adjara TV in contrast to other
broadcasters,3" while the Charter of Journalistic Ethics stressed the progress of the broadcasster and
distinguished it among those channels where no bias towards any political force was noticeable on the
air.s?

Given the highly polarized media environment, the Public Defender re-emphasizes the role of Adjara TV
as a broadcaster funded by the state budget in providing impartial programs, ** while hoping that the
above-mentioned circumstances will not have a negative reflection on the standard of broadcasting
events and the company will be able to maintain the free editorial policy obtained through years.

9.2.2.  Control of the Content of Broadcaster Programs

Legislation of Georgia sets quite a high standard of freedom of expression and, in some cases, provides
less regulation of this right in comparison with some European countries. In recent years, there has been
an unfortunate trend of legislative initiatives to limit freedom of expression at the national level,>** which
has been replaced by control of the content of programs placed by a broadcaster during the reporting
period.

In particular, to monitor the content of the broadcaster's programs the Georgian National
Communications Commission (GNCC) has enacted an Article®* banning on posting a program containing
obscene content and that violates fundamental rights and dignity, which in the past the Commission itself
did not consider as a basis for administrative liability.>*® Accordingly, by recognizing Mtavari Channel as

530 Georgian Charter of Journalistic Ethics, Media Coverage Survey of 2020 Parliamentary Elections in Georgia, Final TV
News Monitoring Report, June 15 - November 21, 2020, 13-16, Available at: < https://bit.ly/3jz072j > [Last visited on 10.02
.2021].

531 The final report of the OSCE/ODIHR International Election Observation Mission on the Presidential Elections in Georgia
(October 28, 2018 and November 28, 2018), 36, available at: < https://bit.ly/39vraXT > [last visited on 10.02.2021] ; The final
report of the OSCE/ODIHR International Election Observation Mission on Local Self-Government Elections (October 21,
2017 and November 12, 2017), 33, available at: < https://bit.ly/2HdskLy > [last visited on 10.02.2021]

532 Interim Report of the TV News Media Monitoring of the Georgian Charter of Journalistic Ethics (June 18 - October 15,
2018), 22, available at: < https://bit.ly/38a42jg > [10.02.2021]; The final election media monitoring report of the Georgian
Charter of Journalistic Ethics (2016-2018), 14-15, available at: < https://bit.ly/2vCl6y6 > [last visited on 10.02.2021].

>33 Parliamentary Report of the Public Defender of Georgia for 2019, Thilisi, 2020, 228.

>34 Parliamentary Report of the Public Defender of Georgia for 2019, Tbilisi, 2020, 225, 231-232.

53> Article 56 (4) of the Law of Georgia on Broadcasting.

536 See the statement of the National Communications Commission on November 8, 2017, available at <
https://bit.ly/2NKdGC| > [last visited on 02.03.2021].
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an administrative offender®” due to the placement of a story*3¢ containing obscene contents¥ in the socio-
political program, the commission established a precedent in the exercise of an oversight function in that
regard.>*

Georgian legislation does not precisely define the concept of "obscenity" and allows for its broad
interpretation, which is related to actions contrary to the established ethical norms in society.>*' In such
circumstances, in order not to impose an unjustified restriction on freedom of expression by prohibiting
the placement of obscene programs, it is necessary to take into account the scope of this right during
interpretation, which includes "information" and "ideas" that are offensive, shocking or disturbing to any
group of the society or the state.>®

Nevertheless, in its decision, the National Communications Commission did not set clear boundaries for
the named program restrictions, which would set guidelines for broadcasters in planning and conducting
future activities. With this in mind, the Public Defender points out that the standard set for the protection
of freedom of expression in the country, in some cases, is consistent with the American model of
protection of this right.*# Accordingly, the National Communications Commission, while defining "
obscenity", should be guided by the criteria established by the Supreme Court of the United States,
according to which, in order to be subject to this notion of action, it must address excessive interests of
sexual nature®* and shall portray or describe the sexual conduct in an explicitly offensive manner.>*> Such

%37 The decision N23-21-18/22 of the Georgian National Communications Commission of January 28, 2021 on declaring
Mtavari Channel Ltd as an organization committing admnistrative violation and releasing it from administrative
responsibility is available at: < https://bit.ly/2MTmagm > [last visited on 10.02.2021].

538 The story is available at: < https://bit.ly/3qiYJFg > [last visited on 10.02.2021].

>39 Pursuant to Article 2 (z'%) of the Law of Georgia on Broadcasting, obscenity is an action which is in conflict with ethical

norms established in society and which has no social and political, cultural, educational or scientific value.

540 etter N2g-21-03/314 of the Georgian National Communications Commission of February 11, 2021.

>4 Article 2 (z'?) of the Law of Georgia on Broadcasting.

>4 Judgment of the European Court of Human Rights of 7 December 1976 — Case Handyside v. the United Kingdom, Par.
49.

>3 For example, the “clear and present danger” test defined by the Supreme Court of the United States in the case
Brandenburg v. Ohio (1969) (according to which it is prohibited to limit freedom of expression unless it produces imminent
lawless action” and there is a high probability of committing such action) is repeated by Article 239" of the Crminal Code
of Georgia and Article 11 (1) of the Law of Georgia on Assemblies and Manifestations. It shall also be noted that in
accordance with Article 9 of the Law of Georgia on Freedom of Speech and Expression, regulation of the content of speech
and expression may be established by law, if it concerns not any type of insult, but a direct insult. In this regard, the
Resolution N24/5-889-19 of the Thilisi Court of Appeals of December 9, 2019 is also noteworthy, according to which the
dissemination of obscene/offensive content on the social network shall not be considered as a violation of Article 166
(Disorderly Conduct) of the Administrative Code of Georgia on the ground that this expression does not intend to produce
imminent lawless action.

>4 "appeals to the prurient interests”.

>4 Pursuant to the test established by the Supreme Court of the United States in the case Miller v. California (1973), in order
for an expression (material) to be considered as obsece, 1. It shall appeal to the prurient interest; 2. It shall depict or describe,
in a patently offensive way, sexual conduct specifically defined by the applicable state law; 3. and, taken as a whole, it shall
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an interpretation is in compliance with the Georgian Law on Broadcasting, which distinguishes "obscenity"
from "offensive language" and gives the former a relatively low degree of protection,5# which in turn
indicates a more severe nature of obscenity.

In the above-mentioned decision, after considering the disputed components as obscene, the Georgian
National Communications Commission discussed, among other things, the damage to the reputation of
the addressees of the program - the Minister of Finance of Georgia and the Parliament of Georgia - and
deemed that in this case freedom of expression would override the interest protected by the right to
privacy of the politicians. In this regard, it should be noted that the purpose of the Georgian Law on
Broadcasting is to protect the audience from unethical programs and not to respond to cases of damage
to the honor, dignity or business reputation of particular person(s), which is a matter for a civil litigation
if the interested person so decides.

Considering the above, Public Defender deems, that the findings by the National Communications
Commission's according to which the "Mtavari Channel" is in violation of the law is a result of improper
interpretation of the law, which has a chilling effect on the realization of freedom of expression by
broadcasters.>¥

In addition, it is noteworthy that, as in the previous reporting year, the cases of imposing liability>* on the
broadcaster by the National Communications Commission for violating the rules of posting pre-
election/political advertisements were also detected, including based on the Law of Georgia on
Advertising, which does not apply to political advertisements.>*

lack serious literary, artistic, political, or scientific value. To interpret the second component, the court refers to examples
of what kind of expression can be regulated: a) patently offensive representation or description of ultimate sexual acts,
normal or perverted, actual or simulated; b) patently offensive representations or descriptions of masturbation, excretory
functions, and lewd exhibition of the genitals.

>4 pursuant to Articles 56" and 562 of the Law of Georgia on Broadcasting, a program containing obscene acts is considered
inappropriate for a minor under the age of 18 and it is prohibited to place it in the broadcasting network from 6 am to
midnight. As for programs containing abusive vocabulary, it is considered inappropriate for a minor between the ages of
15 and 12 and may not be posted from 21hr or 23hr, depending on whether the use of such vocabulary is justified by the
context.

>47 According to the Constitutional Court of Georgia, freedom of expression has a "chilling effect” if a person, for the fear
of a possible sanction, is forced to refrain from exercising his right fully and self-restraint is reflected in the normatively
unrestricted part of freedom of expression.

>48 Relevant decisions of the National Communications Commission are available at: <https://bit.ly/3sbWHai > [last visited
on 31.03.2021]; < https://bit.ly/2M4HsRf >[last visited on 31.03.2021;, <https://bitly/3awNMdB > [last visited on 10.02.2021.
>4 Parliamentary Report of the Public Defender of Georgia for 2019, 232-233.
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In the reporting year, Reporters Without Borders highlighted the gradual increase of the powers of the
National Communications Commission and negatively assessed the activities of the platform,
Mediacritic.ge, 5 established in December 2019.55"

In terms of attempts to influence the content of a broadcaster's program, the fact of interviewing
participants and respondents of the story aired on June 20, 2020 on Mtavari Channel (purchased COVID-
19) in the framework of the investigation launched on the fact of sabotage within the State Security Service
is also noteworthy. > The story addressed alleged facts of offering money to the family members of the
deceased from different diseases for naming a new coronavirus as a reason of the death instead.>*
According to the interviews, the agency stated that "Azerbaijani-language interviews of respondents were
intentionally distorted by the authors of the story through incorrect translation”; nevertheless, it shall be
mentioned that the expertise appointed to verify the accuracy of the translation of Azerbaijani interviews
has not been finalized yet.>>

Free media plays a vital role in informing society about developments in the public interest, protecting
human rights in the country, promoting good governance and state accountability, which grants it with
a special degree of protection. This standard is reflected in the Law of Georgia on Broadcasting, according
to which the broadcasting of inaccurate information by the TV company is subject to review only within
the framework of the self-regulatory mechanism.>* Thus, the Public Defender shares the position of non-
governmental organizations that even in case of substantially incorrect facts being reflected in the
disputed story, it should have been responded to through the mentioned mechanism or, if necessary,
through civil litigation.>*¢ As to the criminal investigation under the Article on sabotage, especially when
the placement of the story has not in fact interfered with the normal functioning of state institutions or

550 Mediacritic is a platform created by the initiative of the Media Academy of the National Communications Commission,
which involves the analysis and evaluation of media products to improve the quality of media. More information is available
at: <_https://bitly/2PJwous > [last visited on 10.02.2021]..

551 Statement of June 20, 2020 of the Reporters Without Boarders is available at: <https://bit.ly/3a4yMDx > [last visited on
10.02.2021].

52 Statements of the State Security Service are available at: <https://bitly/3qdY2x2 > [last visited on 31.03.2021]; <
https://bit.ly/2MRtgM5 > [last visited on 10.02.2021].

553 Available at: < https://bit.ly/3)J8GZZ > [last visited on 12.02.2021].

>4 Letter N215804 of the State Security Service of Georgia of February 4, 2021.

%55 Articles 52 and 59' of the Law of Georgia on Broadcasting.

>% Statement by the Georgian Democratic Initiative (GDI), the International Society for Fair Elections and Democracy (ISFED)
and the Human Rights Center (HRC) on the ongoing sabotage investigation at SSS is available at: < https://bit.ly/3piw7KS
> [last visited on 10.02.2021].
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organizations,®”’ it sets a dangerous precedent of controlling content of the broadcaster programmes
and poses a threat of media self-censorship.>s

9.2.3.  Protection of Media Representatives and Crimes Committed Against Them

During the reporting year, the issue of producing proper statistics by the Ministry of Internal Affairs of
Georgia on all kinds of alleged criminal acts committed against journalists because of their professional
activities®™® remained problematic;5 this prevents obtaining comprehensive information on such facts
and complicates evaluating the effectiveness of responding to them.

In particular, the Ministry of Internal Affairs of Georgia records only the number of investigations launched
on the facts of unlawful interference with a journalist's professional activities (Article 154 of the Criminal
Code of Georgia). The statistics do not include information on responses to violence, persecution, threats
or other crimes against media representatives. Thus, the Office of the Public Defender received data®®
from the Ministry only on the number of investigations launched on the facts of unlawful interference
with the professional activities of the journalist, which in 2015-2020 are as follows:>¢2

Number of Investigations under Article
154 of the Criminal Code

2015 2016 2017 2018 2019 2020
0 6 2 12 13 7

557 Pursuant to Article 318 (1) (Sabotage) of the Criminal Code of Georgia, interference with the normal functioning of public
or other enterprises, institutions, organisations or agencies for the purpose of weakening of Georgia is a crime.

5% Recommendation CM/Rec(2016)4 of the Committee of Ministers to member States on the protection of journalism and
safety of journalists and other media actors, 13 April 2016, par. 33-35, available at: < https://bit.ly/3tSIuB6 > [last visited on
10.02.2021].

559 Pursuant to the letter N2337264 of the Ministry of Internal Affairs of Georgia of February 12, 2021, the Agency processes

statistical data according to the relevant articles of the Criminal Code of Georgia and not the professional activities of the
victim. Accordingly, the Ministry maintains statistical information only on investigations initiated under Article 154 of the
Criminal Code of Georgia (unlawful interference with the journalist's professional activities).

>60 Parliamentary Report of the Public Defender of Georgia for 2019, 224.

561 Letter N2337264 of the Ministry of Internal Affairs of Georgia, February 12, 2021.

62 According to the Ministry of Internal Affairs of Georgia: "1) According to the methodology applied by the Ministry of
Justice of Georgia, criminal statistics reviews the initiation of the investigation statically, only in the framework of the initial
qualification, without dynamically considering further changes .2) Statistics on the launch of investigations in 2019 and 2020
are being processed on a pilot basis, as a new version of the Electronic Criminal Case Management System (Crimcase-2)
has been partially operational since the end of 2019. Its planned implementation in the investigative agencies, is being
carried out gradually according to the appropriate schedule. Therefore, in order to generate a unified consolidated
statistical reporting document in accordance with the standard scheme of classification for the initiation of an investigation,
the information is currently being processed through two independent versions of the criminal case management system
(Crimcase-1 and Crimcase-2)".
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According to the General Prosecutor's Office of Georgia,*® in the same years, the rate of termination of
the ongoing investigation into the facts of unlawful interference with the professional activities of the
journalist and the initiation of criminal prosecutions on the same basis is as follows:

Number of Termination of the Investigation under Article 154 of the Criminal Code

2015 2016 2017 2018 2019 2020
3 cases
4 cases (out of (out of this
. 2 cases 2 cases number,
this number the 1 case (the ) o ) o . L
. S . L (investigation on | (investigation on Investigation on
Investigation on Investigation
) both cases was both cases was No record two cases was
1 case was was launched in . . .
launched in 2016) launched in launched in launched in
2012) 2017) 2018) 2018, and one in
2020,

respectively)

Number of Criminal Prosecutions Launched under Article 154 of the Criminal Code

2015 2016 2017 2018 2019 2020
Against 1 Against 1 Against 2 Against 4 Against 2
person person persons persons persons
(investigation (investigation No record (investigation (investigation (investigation
was launched in = was launched in was launched in =~ was launched in  was launched in
2015) 2016) 2018) 2019) 2020)

In addition, according to the General Prosecutor's Office of Georgia, in 2015-2020, the rate of termination
of criminal prosecution was not recorded under the above article.5

The statistics show that to date, there have been a number of investigations into allegations of unlawful
interference with the journalist's professional activities, in which investigative authorities have not
detected and raised the issue of responsibility of the perpetrators.

During 2020, the Office of the Public Defender became aware of a number of alleged criminal acts against
journalists and media outlets, including unlawful interference and assault on members of the media,®®

63 | etter N213/14144 of the General Prosecutor's Office of Georgia of March 15, 2021.

>64 Letter N213/14144 of the General Prosecutor's Office of Georgia of March 15, 2021.

%65 Information on alleged cases of unlawful interference with professional activities and assault is available at: <
https://bit.ly/2ZfYcrM > [last visited on 10.02.2021] (see the story from the minute 27:50); < https://bit.ly/3pjCeii > [last
visited on 10.02.2021]; < https://bitly/2NraA5H > [last visited on 10.02.2021]; < https://bit.ly/3ajp5Bp > [last visited on
10.02.2021]; 4. < https://bitly/3rNsr5qg > [10.02.2021]; 5. < https://bit.ly/3]USEfN > [last visited on 10.02.2021].
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threats,*6¢ robberies,5” and violation of the secrecy of telephone conversations,*® also cyber attacks
against the broadcasters.5

At this time, according to the information available to the Office of the Public Defender, an investigation
has been launched on 5 criminal cases listed above,* although in none of them was a specific person
identified as a victim or as an accused.”

There were alarming reports about the preparation of the assassination of journalist Giorgi Gabunia, the
order of which was linked to the name of the Chechen leader.>” In this case, the accused was sentenced
by the Thilisi City Court to 4 years imprisonment for harassment, violation of personal information or
personal data, illegal crossing of the Georgian state border and use of a forged document.>”?

%66 |nformation about alleged threats is available at: < https://bitly/3b9hDrX >[last visited on 31.03.2021]; <
https://bit.ly/3iKv3yo > [last visited on 31.03.2021]; < https://bit.ly/37dXDDn > [last visited on 10.02.2021].:

67 Information about a alleged robbery is available at: < https://bit.ly/3jNE8Gu > [last visited on 10.02.2021].

%8 |nformation on alleged violation of the secrecy of telephone conversations is available at: <https://bit.ly/3gknRLZ > [last
visited on 10.02.2021

69 Information on alleged hacker attacks is available at: < https://bitly/37e1UXr > [last visited on 10.02.2021]; <
https://bit.ly/3tRpSBg > [last visited on 10.02.2021].

>0 The investigation is ongoing of the facts of illegally obstructing the professional activities of journalists and cameramen

of the Mtavari Channel and the Public Broadcaster on September 29; on illegally obstructing the journalist's professional
activities of the media outlet South Gate on October 14; on unauthorized access to the computer system of Adjara
Television on October 28; on the facts of stealing equipment of the crew of the Mtavari Channel on October 29, and on
November 8, on the facts of illegal interference with the professional activities of the journalists of Imedi.

7T Letter N2 175161 of the Ministry of Internal Affairs of Georgia of January 26, 2021; Letter N2 13/9790 of February 22, 2021
and letter N213 / 9810 of February 22, 2021 of the General Prosecutor's Office of Georgia.

572 Availale at: < https://bit.ly/3gkvQYz > [last visited on 10.02.2021].

573 Available at: < https://bit.ly/3ear8Ko >[last visited on 05.03.2021]; < https://bit.ly/3cL1rOp > [last visited on 05.03.2021].
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Facts of interference into the professional activities of and violence against journalists were also revealed
on October 31, 2020, during the parliamentary elections.5’* As a result, an investigation was launched on
2 criminal cases,*” in one of which it became possible to identify the perpetrator and to prosecute him.57

At the same time, the issue of protection of media representatives covering the events at the place of
assembly during the use of force by law enforcement against the assembly participants remained
accute.>”’

Also information was spread about the threats against Avtandil Tsereteli, the father of the founder of TV
Pirveli, a TV company critical to the government, and the demands to change the editorial policy of the
same broadcaster in the reporting period.>® The fact of the matter is still under investigation, although
the specific persons in the case are not recognized as victims or accused.5

In terms of responding to crimes committed against media representatives, it should be noted that the
case of the disappearance of an Azerbaijani journalist, Afghan Mukhtarli, has been under investigation at
the General Prosecutor's Office of Georgia for the fifth year.®® It is true that the investigation authority
received materials from the Federal Republic of Germany in October 2020 in the framework of the request
for legal assistance, including the protocol of the interrogation of Afghan Mukhtar, but the investigation
has not yet reached concrete results, the accused have not been identified and the journalist has not
been granted a victim status.*s'

74 Information on criminal acts against journalists on the day of the parliamentary elections, is available at: <
https://bit.ly/2TKolgp > [last visited on 10.02.2021]; < https://bit.ly/386bUD8 > [last visited on 10.02.2021]; 2. <
https://bit.ly/3jPU5u8 >[last visited on 31.03.2021]; < https://bit.ly/35SP8fi > [last visited on 10.02.2021]; 3. <
https://bit.ly/3egaeKg > [last visited on 10.02.2021]; 4. < https://bitly/2HWFlac > [last visited on 10.02.2021].

75 Pursuant to the letter N2 2975112 of the Ministry of Internal Affairs of Georgia of December 23, 2020 and the letter
N213/9729 of the General Prosecutor’s Office of Georgia of February 22, 2021, the investigation was launched on the fact

of violence against a New Post journalist and the observer of the non-governmental organization New Vision and on the
fact of violence and unlawful interference into the professional activities of the journalist of the Publika. In addition,
according to the letter N2645754 of the Ministry of Internal Affairs of Georgia of March 17, 2021, regarding the information
about alleged criminal acts against media representatives in Varketili and Marneuli (N214 polling station), the investigation
was not launched due to lack of signs of a crime. However, according to the Ministry, at this stage, an additional study of
the fact in Varketili is ongoing.

>76 According to the letter N213/64973 of the General Prosecutor's Office of Georgia of November 17, 2020, within the
framework of the investigation on the fact of violence and illegal interference in the professional activities of the journalist
of the Publika, the journalist was considered as a victim and one person was charged under Article 126 (1) (violence) and
Article 154 (1) (unlawful interference with the journalist's professional activities) of the Criminal Code of Georgia.

377 See chapter of this report on freedom of assembly.

578 Available at < https://bit.ly/3deczoO > [last visited on 10.02.2021].

379 Letter N213/9790 of the General Prosecutor's Office of Georgia of February 22, 2021.

>80 Parliamentary Report of the Public Defender of Georgia for 2019, 224.

281 Letter N213/3713 of the General Prosecutor's Office of Georgia of January 27, 2021.
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The Public Defender specifically points out that the state has an obligation to create a safe and enabling
environment for media representatives to carry out their activities without interference, and to ensure
that if criminal acts against journalists are revealed, all such cases are investigated in a timely and effective
manner in order to prevent impunity.58

9.1. Prohibition of Placing Various Means of Expression on Construction Fences

During the reporting period, the Office of the Public Defender of Georgia studied the cases of fining
individuals by the City Hall for defacing the appearance of the municipality through placing political
inscriptions, drawings and symbols on the construction fences on the territory of Thilisi, (Article 1502 of
the Code of Administrative Offenses of Georgia) and established unjustified facts of interfrerence into
freedom of expression.

It is noteworthy that the legitimate aim of imposing restrictions on freedom of expression under this
Article is to protect and preserve the image of Thilisi. On the other hand, the analysis of the construction
legislation of Georgia proves that, unlike the standard fence, the temporary construction fence is not part
of the unified appearance of the municipality. Therefore, the inclusion of such fences in the sphere of
application of Article 150° of the Code of Administrative Offenses of Georgia and the subsequent
interference in the scope of freedom of expression is unjustified and contradicts the standard established
by the Constitution and international agreements for the limitation of this right. Thilisi City Hall did not
take into account the Public Defender’'s recommendation?®® on this issue. Unfortunately, the Ministry of
Internal Affairs of Georgia has the same position, which considers the placement of symbols or inscriptions
on temporary metal constructions (barricades) as a distortion of the appearance of Thilisi Municipality
and resorts to the interference with the rights of assembly participants to prevent this violation,** which
considering the above issues is not justified.

Recommendations

To the Minister of Internal Affairs of Georgia

B Based on the experience of the General Prosecutor's Office of Georgia, start producing special
statistics, which reflect not only the cases of unlawful interference with a journalist's professional
activities, but also all criminal acts committed against journalists related to their professional
activities;

82 UN General Assembly Resolution (A/RES/74/157) on the Safety of Journalists and the Issue of Impunity, available at:
<https://bit.ly/3gnisnb > [last visited on 10.02.2021].

583 Recommendation is available at: < https://bit.ly/30V7GcA > [17.03.2021].

584 |nformation is available at; < https://bit.ly/3plUOk] >, < https://bit.ly/3tXAIMT > [last visited on 10.02.2021].

%85 Letters of the Ministry of Internal Affairs of Georgia N22940735 of December 18, 2020 and N2314406 of February 10,
2021.
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"  Not to interfere with freedom of expression of persons on the basis of Article 150 of the Code of
Administrative Offenses of Georgia for the placement of various means of expression on
temporary metal constructions (barricades).

To the General Prosecutor of Georgia:

B Periodically provide information to the public on the ongoing investigative and procedural
activities into the criminal cases listed in this chapter (alleged criminal acts committed against
media representatives and their associates at various times).

To the National Communications Commission of Georgia:

®  For the purposes of declaring a broadcaster program or its component(s) as "obscene", consider
whether the disputed content appeals to the prurient interests and depicts or describes, in a
patently offensive way, sexual conduct.
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10. Freedom of Assembly
10.1. Introduction

During the reporting year, assemblies of many political or other contents and of different scales were
held in the country. As in the past year, some of them again highlighted the problem of improper
fulfillment of the obligations imposed on the state to ensure the full realization of this right. In addition,
restrictions in response to the New Coronavirus (COVID-19) pandemic have had significant impact on the
exercise of this right.

In particular, in the early stages of the spread of the virus, questions were raised about the proportionality
of the blanket ban on holding assembly, and after the abolition of such intensive interference into the
right, difficulties with the unimpeded exercise of freedom of assembly became relevant due to restrictions
on the movement.

In addition, in 2020, cases of disproportionate use of force against the participants of the assembly and
unjustified interference with their rights, as well as injuries of media representatives on the ground to
cover the events were identified. As in previous years, law enforcement officials actively resorted to
administrative detention of assembly participants for disorderly conduct®® and non-compliance with the
lawful order of a law enforcement officer,*®” which the Public Defender considers to be a harmful
practice,® it does not meet the necessity requirement most of the times and becomes unjustified
interference into the freedom of assembly.

Similar and other challenges related to the exercise of freedom of assembly were assessed by the Public
Defender in its special report in 2020 - "Freedom of Peaceful Assembly (protected right and standard of
assembly management)".*8 In order to eliminate the shortcomings in the legislation or practice, the report
contains a number of recommendations regarding the exercise of the right, which necessitate timely and
appropriate response measures to be taken by the state.

10.2.  The Impact of the Pandemic on Freedom of Assembly

The exercise of freedom of assembly has faced particular challenges in light of the new coronavirus
(COVID-19) pandemic and restrictions imposed to prevent its spread.

%86 Article 166 of the Code of Georgia on Administrative Offenses.

>87 Article 173 of the Code of Georgia on Administrative Offenses.

>88 Special Report of the Public Defender of Georgia - Freedom of Peaceful Assembly (protected right and standard of
assembly management), Thilisi, 2020, 45.

>89 Special Report of the Public Defender of Georgia - Freedom of Peaceful Assembly (protected right and standard of
assembly management), Thilisi, 2020.
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It is true that restrictions on freedom of assembly are permissible in the legitimate interest of public safety,
but in order for a specific restrictive measure to be justified, even in a state of emergency,*® it must meet
the requirements of legality as well as necessity and proportionality.>' To meet such requirements during
pandemic, when the health of the population is at particular risk, it is important to assess the extent to
which allowing to hold assembies subject to cetrain restrictions (e.g. Imposing on the participants of the
assembly an obligation to observe the relevant distancing rules and security measures and/or limiting
their number), precludes the protection of a legitimate interest of safety, instead of its complete
prohibition. Meeting these conditions is important to rule out the unacceptable practice of using
regulations introduced in the fight against coronavirus as a reason for limiting the right.>®

While in the early stages of the coronavirus outbreak, states imposed general restrictions on the assembly
of individuals, some of them made specific exceptions to such prohibitions on political and other
meetings,*? while others considered them permissible in case obligations with regard to the number of
participants and security measures were observed,*** to reduce the impact of the pandemic on the
realization of freedom of assembly.

At the initial stage of the spread of the virus in Georgia, a state of emergency was declared in Georgia
and on the basis of the decree of the President of Georgia;**® from March 23 to May 23, the gatherings
of individuals in public space were restricted by the Governmental order and all assemblies (including
manifestations) foreseen by the Law of Georgia on Assemblies and Manifestations were completely

>0 European Convention on Human Rights, Article 15, Part 1; International Covenant on Civil and Political Rights, Article 4,
Part 1; Judgement of the European Court of Human Rights on the case, Mehmet Hasan Altan v. Turkey, Par. 90, March 20,
2018; UN Human Rights Commission, Siracusa principles on the Limitation and Derogation Provisions in the International
Covenant on Civil and Political Rights, 1984, E/CN.4/1984/4, P. 51, available at: <https://bit.ly/39tJaEm > [last visited on
17.11.2020].

9 Law of Georgia on Assemblies and Manifestations, Article 2 (3); see: Statement of the UN Special Rapporteur to freedoms
of peaceful assembly and of association, April 14, 2020, available at: < https://bit.ly/2UMXxFjL > [last visited on 08.02.2021].
392 Statement of the UN Special Rapporteur to freedoms of peaceful assembly and of association of April 14, 2020.

393 European Union Agency for Fundamental Rights, Coronavirus Pandemic in the EU — Fundamental Rights Implications, 1
February — 20 March, 2020, p.8, p.17, available at: < https://bit.ly/2Kk4CSF > [last visited on 08.02.2021].

%4 OSCE/ODIHR, OSCE Human Dimension Commitments and State Responses to the Covid-19 Pandemic, 2020, 107,
available at: < https://bit.ly/3jvkleM > [last visited on 08.02.2021].

5% Decree N21 of the President of Georgia of March 21, 2020 "On the Measures to be Taken in Terms of the Declaration of

the State of Emergency on the Entire Territory of Georgia".
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forbidden. 5% Additionally, from March 31, during the state of emergency, the curfew was declared from
21:00 to 06:00.5%

According to the information available to the Public Defender, during the state of emergency, the Ministry
of Internal Affairs of Georgia revealed at least two cases of violation of the prohibition on freedom of
assembly. 5% According to public information, in both cases, there was a dissemination of views and
protests individually, without the accompaniment of persons having the same views.** This circumstance
indicates that the sanctioned persons exercised not freedom of assembly®® but freedom of expression,
which was not affected by restrictions and prohibitions during a state of emergency.®' Thus, the fine
imposed by the Ministry of Internal Affairs of Georgia on the grounds of holding the assembly of the
mentioned persons was unjustified in both cases.

After the end of the state of emergency, the restriction on freedom of assembly was lifted and the
population was given the opportunity to hold a number of political and other rallies and demonstrations
in the country. The unhindered exercise of this right was of particular importance both in the pre-election
period, when political parties actively held meetings with electorate, including in the format of large-scale
meetings, and after parliamentary elections, when numerous rallies were held to protest election
irregularities.

In parallel with the deterioration of the epidemic situation, from November 9, 2020, the restrictions were
tightened again and according to the Law of Georgia on Public Health, by the decree of the Government
of Georgia, movement in different cities®® was prohibited from 22:00 to 05:00.%% On the same day, a
disobedience rally was planned by the Movement of Shame in front of the Parliament building in Thbilisi
to protest this limitation.®* The Public Defender of Georgia responded to this fact with a special statement,

5% "Measures to be taken to prevent the spread of the new coronavirus in Georgia" approved by the Resolution N2181 of
the Government of Georgia of March 23, 2020, Article 5 (1) and (2).

597 Resolution N2204 of the Government of Georgia of March 30, 2020 to amend the Resolution N2181 of the Government
of Georgia of March 23, 2020 on "Measures to be taken to prevent the spread of the new coronavirus in Georgia", Article
1(b).

% According to the letter N22940026 of the Ministry of Internal Affairs of Georgia of December 18, 2020, 1 person was
fined for not having an identity card and for holding an assembly, and 1 person was fined only for holding an assembly.
599 Available at: < https://bitly/2JoGjme >[last visited on 30.03.2021]; < https://bit.ly/2KzQkOe >[available at 30.03.2021];
< https://bitly/3hILsYZ > [last visited on 08.02.2021].

600 The assembly is related to the existence of a certain group of like-minded people, implies the collective ability to express

an opinion and thus, for the relevant qualification, requires the presence of at least two people. See. Special Report of the
Public Defender of Georgia - "Special Report of the Public Defender of Georgia - Freedom of peaceful assembly (protected
right and standard of assembly management), Thilisi, 2020, 6.

601 See: Decree N21 of the President of Georgia of March 21, 2020 "On the Measures to be Taken in Terms of the Declaration
of the State of Emergency on the Entire Territory of Georgia".

602 Thilisi, Batumi, Kutaisi, Rustavi, Gori, Poti and Zugdidi.

603 Resolution N2670 of the Government of Georgia of November 9, 2020 "On Amendments to the Resolution N2322 of
the Government of Georgia of May 23, 2020" On Approval of the Rules of Isolation and Quarantine ", Article 1 (1); Based
on the amendments introduced into the same Resolution on November 26, 2020, from November 28, the movement of
persons was banned throughout the country from 21:00 to 05:00.

604 Available at: < https://bit.ly/36KbEaQ > [last visited on 08.02.2021].
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calling on the state authorities to respect the freedom of expression of the demonstrators and to refrain
from sanctioning protesters for violating the above-mentioned regulation, which restricted movement,
including in the capital.® At the same time, the Public Defender addressed to the participants of the
assembly to keep their distance, use a facemask and other protective means to prevent the spread of the
virus.

It is noteworthy that the organizers of the protest and its participants were allowed to hold the assembly
throughout the night, although there were several cases when law enforcement officers imposed
administrative sanctions on individuals who left the rally from 22:00 to 05:00.5%¢ The possibility of
movement is closely linked to the full realization of the right to peaceful assembly. Thus, imposing a
blanket ban on the movement of persons and imposing a sanction on protesters for its violation is similar
to indirect interference with the freedom of assembly. The analysis of the above cases does not indicate
that such interference was due to acute public need and responded to the requirement of necessity.

10.3.  Cases of Using Force Against the Participants of the Assembly

Following the events of June 20, 2019, the use of disproportionate force against the participants of the
assembly was again revealed during the reporting period. This happened on November 8, 2020, when
law enforcers used water cannons twice (at 21:42 and 01:02) to interrupt a rally outside the Central Election
Commission of Georgia to protest the results of the parliamentary elections.

The Public Defender specifically notes that only peaceful assembly and not violent acts are protected by
freedom of assembly.®7 Although, according to the Ministry of Internal Affairs of Georgia, a legitimate
basis for the termination of the assembly arose at around 21:30, when the participants of the meeting
resorted to violence, 8 however, the Public Defender believes that any force against the participants
should be used only in exceptional cases. Instead, priority shall be given to peacefully de-escalate the
situation through dialogue and negotiation.s® Even if law enforcers consider that special measures should
be taken against violent acts, such a measure will be justified if its type and extent represent a
proportionate and minimally necessary response measure to the threat posed by the offenders.c®

605 Special statement of the Public Defender of Georgia on freedom of expression and quarantine measures is available at::
< https://bit.ly/3ICn060 > [last visited on 08.02.2021].

606 Available at < https://bitly/3hg8kpW >[last visited on 30.03.2021]; <https://bit.ly/2KGbWIG>[last visited on
30.03.2021];< https://bit.ly/3pxe83M >[last visited on 30.03.2021];< https://bit.ly/3rB2k2D > [last visited on 08.02.2021].

807 Special Report of the Public Defender of Georgia - Freedom of Peaceful Assembly (protected right and standard of

assembly management), Thilisi, 2020, 14-20.

608 | etter N2175161 of the Ministry of Internal Affairs of Georgia of January 26, 2021.

609 OSCE/ODIHR, Human Rights Handbook on Policing Assemblies, 2016, 38, Available at: < https://bit.ly/3tCagS7 > [last
visited on 08.02.2021].

610 OSCE/ODIHR s Venice Commission; Guidelines on Freedom of Peaceful Assembly, second addition, 2010, 84, Par. 172,
available at: < https://bit.ly/39Mbuzn > [last visited on 08.02.2021].
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Based on the video footage of the assembly of November 86" and information received from the Ministry
of Internal Affairs, the Public Defender considers that the number of participants involved in the violence
and the number of the law enforcement officers on the ground, their equipment (handcuffs, armor,
helmet, shield and other special means for bodily safety, (the so called "Robocop")), as well as the scale
of violations detected, allowed law enforcement to resort to relatively lighter measures to respond to and
prevent violence, which, unlike the use of water cannons, would meet the strict requirements of
proportionality.

It is also noteworthy that the use of a cannon at the Central Election Commission at 21:42 was not
preceded by a proper warning to the assembly participants, which is contrary to both national
legislation®? and the international standard on the use of force.®® The Public Defender could not share
the explanation of the Ministry of Internal Affairs of Georgia® that given the intensity of the events and
violence, as well as the threat to health of the individuals on the ground and of the intrusion into the
building of the administrative body, it was impossible and pointless to make a warning directly before
using the water cannon. According to the Office, the agency had a practical opportunity to warn of the
expected use of force, as the situation escalated, and in the subsequent period, before using a special
means against the participants of the assembly. This was confirmed in the second episode of the use of
the water cannon, which, in parallel with the escalation of the situation, was preceded by several warnings
through a sound amplifier, despite direct physical contact between law enforcement and part of the
participants of the assembly.

As a result of the use of force against the participants of the assembly in front of the building of the
Central Election Commission, several members of the media and their equipment were damaged,®” which
contradicts the standard of protection of journalists.®™® According to journalists, law enforcement officers
fired water cannons targetelly, including on media representatives who were on a minibus to cover the
events. In this regard, it should be noted that according to international standards, water cannons should
not be used on persons in elevated places/positions when there is a risk of significant secondary injury.6”

The facts of injuries of media representatives present on the ground to cover the events were also
revealed as a result of the termination of the assembly on June 20, 2019 in front of the Parliament through

61 Video material available at: < https://bit.ly/30ZFord >[last visited on 08.02.2021]; < https://bit.ly/3alYBZ3 >[last visited
on 08.02.2021]; < https://bit.ly/20hgG98 > [last visited on 08.02.2021].
612 | aw of Georgia on Police, Article 31 (3).

613 Special Report of the Public Defender of Georgia - Freedom of Peaceful Assembly (protected right and standard of
assembly management), Thilisi, 2020, 55.

614 | etter N2175161 of the Ministry of Internal Affairs of Georgia of January 26, 2021.

615 Pursuant to the Letter N2175161 of the Ministry of Internal Affairs of Georgia of January 26, 2021, three media
representatives were injured, however, according to media reports, their number might have been higher. Relevant
Information is available at: < https://bit.ly/2NTWG9Z > [last visited on 08.02.2021]; < https://bit.ly/3jtfvPp > [last visited on
08.02.2021]; < https://bit.ly/3sCPzEM > [last visited on 08.02.2021].

616 Special Report of the Public Defender of Georgia - Freedom of Peaceful Assembly (protected right and standard of

assembly management), Thilisi, 2020, 32.
87 UN Guidelines on Less Lethal Weapons, 2020, Par. 7.7.3, 38.
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the use of force.t® Despite the large number of such cases, only three journalists are recognized as
victims,®? as a result of the ongoing investigation at the General Prosecutor's Office of Georgia on the
fact of exceeding official powers by the law enforcement agencies. However, the responsibility of the
perpetrators of the relevant crime has not been imposed so far.

As a result of the events at the building of the Central Election Commission of Georgia, the State
Inspector's Office has launched an investigation into the alleged fact of exceeding official powers by the
use of violence by the staff of the Ministry of Internal Affairs of Georgia,®® although no person is
recognized as the victim or accused in the case.®

The problems identified during the assembly on November 8, 2020 are essentially similar to the
shortcomings identified during the termination of the assembly on June 20, 2019.9% This proves that
systemic challenges related to assembly management do not change from year to year, indicating to the
need for timely and proper update of legislation and its enforcement mechanisms. In this regard, the
standards and recommendations reflected in the Special Report of the Public Defender - Freedom of
Peaceful Assembly (protected right and standard of assembly management)®?® are noteworthy. In
addition, in the process of direct management of the assembly or the establishemd of its new regulatory
framework, it is important to consider the two most important documents published during the reporting
period that set the latest standards on freedom of assembly: General Comment No. 37 on the Right to
Peaceful Assembly of the UN Human Rights Committtee®* and UN Guidelines on Less Lethal Weapons.®

10.4.  Prohibition of the Use of Certain Items by the Participants of the Assembly

On November 9 and December 2, 2020, there were cases when the participants of the assembly were
unjustifiably refused to the possibility of having firewood or the so called pallets on the ground by the
representatives of the law enforcement bodies.

In both cases, the Ministry of Internal Affairs of Georgia relied on the argument that the mentioned
wooden objects might have been used to endanger the life and health of the persons.®? To confirm this,
the agency referred to the fact that occurred on November 8, 2020, when participants in a rally at the
building of the Central Election Commission, at some point, deliberately threw a piece of firewood at law
enforcement officers and the special colored vehicle.®” Although possession of items or things that are
or may be used to the detriment of the lives and health of participants or demonstrators are prohibited

618 parliamentary Report of the Public Defender of Georgia for 2019, 238-239.

619 | etter N213/16829 of the General Prosecutor’s Office of Georgia of March 25, 2021.
620 Article 333 (3, "b") of the Criminal Code of Georgia.

621 | etter N213/5720 of the General Prosecutor’s Office of Georgia of February 4, 2021.
622 Parliamentary Report of the Public Defender of Georgia for 2019, 235-241.

623 Available at; < https://bitly/3cHIMmw > [last visited on 08.02.2021].

624 Available at: < https://bit.ly/3tCtOkh >[last visited on 08.02.2021].

625 Available at: < https://bit.ly/2MOAGIR > [last visited on 08.02.2021].

626 | etter N2114238 of January 18, 2021 and Letter N2314406 of February 10, 2021 of the Ministry of Internal Affairs of
Georgia.

627 Available at: < https://bit.ly/3cB6Vwd > [last visited on 08.02.2021].
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by the legislation,®?® when applying the relevant norm, it is important to consider the interpretation of the
Constitutional Court of Georgia, which defined the extent to which the right could be limited.

According to the court, the term "used" refers to the nature of the item itself and covers cases when, due
to the fact of its delivery to the assembly, the suspicion of the peaceful nature of the assembly becomes
clear to everyone.®? As for the term "may be used", it refers not to the inherently dangerous nature of a
particular item, but to cases where the actions of an assembly participant create a reasonable suspicion
that he will use the item to the detriment of a person.53° According to the definition of the Constitutional
Court, the prohibition of such items is permissible only when there is an immediate, real threat of harm
to people.®!

It should be noted that the isolated use of the wooden pieces for violent purposes, especially in cases
when the law enforcement uses the force, does not create a general practice of its illegal use by persons
exercising their freedom of assembly, which, for the purposes of the peaceful conduct of the assembly,
would necessitate the need to prohibit its possession because of the nature of the item itself.

In addition, it is noteworthy that in none of the cases above did the Ministry of Internal Affairs of Georgia
indicate any intentions or conduct expressed by the participants of the assembly, which in a particular
case may have led to suspicions with regard to the use of wooden items for violent purposes. Accordingly,
on November 9 and December 2, assembly participants were unjustifiably restricted in their possession
of the item.

Proposals
To the Parliament of Georgia:

®  Ensure that relevant amendments and additions are introduced to the Law of Georgia on
Assemblies and Manifestations in accordance with the recommendations set forth in the Special
Report of the Public Defender on Freedom of Peaceful Assembly (protected right and standard
of assembly management); In particular:
e Explain the concept of different types of assemblies (including spontaneous and
simultaneous assemblies) and regulate issues related to holding them;
e Eliminate blanket bans related to the venue of the assembly and allow the authorized
agency to resolve the issue individually, in accordance with international and
constitutional standards on limiting freedom of assembly;

628 Article 11 (2, "b") of the Law of Georgia on Assemblies and Manifestations.

629 Judgment N21/3/538 of the Constitutional Court of Georgia of June 24, 2014, case “Political Union Free Georgia” against
the Parliament of Georgia, II.Par.7.

630 1pid, I1.Par.11.

831 bid.
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e Establish a standard of action of the law enforcement officers in cases of violence during
an assembly. Including, regulate in detail the rule of prior notice to the participants of the
assembly about the expected use of force;

e Introduce a mechanism for dialogue and negotiation with the participants of the
assembly at the legislative level in order to avoid escalation of the situation and
interference into the right;

e Separate and define in detail the competencies of local self-government bodies and law
enforcement agencies in the process of managing the assembly.

Recommendations

To the Minister of Internal Affairs of Georgia:

" Instead of Orders N21006 of December 31, 2013 and N21002 of December 30 2015, adopt a single,
comprehensive normative act regulating all stages of assembly management, including the
collection of relevant information and assessment of potential risks, conducting negotiations,
planning and using response measures or means, and taking follow-up actions, in accordance
with the latest standards of freedom of assembly mentioned in this report;

B Before restricting the ability of the participants of the assembly to possess certain items, assess
the real and imminent threats associated with the delivery of these items to the assembly place
in each specific case and, taking this into account, identify the factual and legal grounds for lawful
interference into the right.

To the General Prosecutor of Georgia:

" Periodically inform the public about the investigative and procedural actions carried out within
the framework of the investigation into the fact of allegedly exceeding official powers by the law
enforcers during the termination of the assembly held on June 20-21, 2019.

To the State Inspector:

" Periodically inform the public about the investigative and procedural actions carried out within
the framework of the investigation on allegedly exceeding official powers by the law enforcers
during the termination of the assembly held on November 8-9, 2020.

196 | Report of the Public Defender of Georgia 2020



11. Freedom of Information

11.1. Introduction

The right to access public information is one of the main values protected by Georgina Constitution. The
Constitutional Court also emphasized this fact. According to the Court, it is impossible to ensure vital
discussion natural for freedom of opinion and free society, without access to information.®3? Access to the
official documents of the state facilitates increasing of state accountability and effectiveness of its work —
in the conditions of open governance state agencies have expectation, that their work might be
doublechecked by anyone.®3

Unfortunately, legislation related to freedom of information in Georgia has gaps and needs in-depth
reform, which started almost 8 years ago and has not finished yet. In regard of the realization of the right,
closure of information based on the existence of personal data in it and disregarding of existing public
interest became the main challenge. This is problematic for individuals/entities interested in access to
public information, as well as for public agencies, in order to perform their work effectively.

In the situation of existence of the law on Personal Data Protection in the country, along with oversight
body on personal data protection, the disbalance existing between the access to public information and
privacy protection is obvious.

1n.2. Shortcomings existing in the legislation on the freedom of information

The process of access to public informations* guaranteed by the Constitution, and provided in General
Administrative Code of Georgia is very outdated and is not responding to requirements and needs of the
modern society, especially in the situation, when in the last decade the legislation related to the right to
privacy is significantly updated.

Despite the fact, that legislation regulating access to information recognizes the possibility to make
personal data publicly available if the public interest is prevailing,%** the standards for disclosure of the
information are not set. State agencies while taking decision on the issuing of information are not
assessing whether the disclosure is in the public interest and often refuse to disclose it based on the
existence of personal data in it.5% It is also revealed that in number of cases the information is not issued

632 The Decission of the Constitutional Court of Geogria of October 30, 2008 N22/3/406, 408

633 The Decission of the Constitutional Court of Geogria of June7, 2019 N21/4/693, 857

634 General Administrative Code of Georgia, Part Il

635 Contitution of Georgia, Article 18, pharagraph 3; General Adminsitration Code of Georgia, Article 44

636 Complaints registered in the Office of the Public Defender of Gerogia N28666,/20, N29220/20, N212854/20, N213465/20
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according to the rule — as soon as possible; even more, the person requesting information is not able to
get it%7 within 10 days set by the legislation.®® Timely access to the information is often prevented by lack
of appropriate registry of public information in public agencies, this circumstance was also mentioned by
the Committee of the Human Rights and Civil Integration of the Parliament of Georgia in its conclusion
of 2019.5% Considering the fact that the legislation does not provides the procedure of keeping public
information registry, public agencies are interpreting registry in different ways and are keeping the
registrar also differently.

In the complaint made to the Office of the Public Defender of Georgia®® the applicant was referring that
public agency did not provided public information because quality electronic signature was missing on
the request.®* The Public Defender did not receive any other information on the similar cases, but it
should be mentioned, that legislation does not require existence of quality electronic signature on request
for public information in electronic way.®*? Requesting such a thing by legislative acts, will significantly
hinder the process of access to information and will prevent the realization of the right.

In the national legislation the concept of the public agency is also problematic,®® as entities of private law
exercising public authority are refusing to issue public information, based on the fact that they do not fall
under the regulations. The scope of information processing is also ambiguous, there is not unanimous court
practice related to this issue. The Ruling of the Georgian Government of August 26, 2013 #219 on “Proactive
publishing of public information and electronic access” defines the rule of proactive publication of public
information, but according to the assessment of organizations working on the issue, there is not oversight
body with tangible authority to ensure implementation of the obligation.®*

All mentioned above refers to the need for reform of legislation related to freedom of information and
necessity to create oversight institution. Despite the fact that Georgia committed to adopt Freedom Act in
accordance to the reform of public governance®, for effective realization of the right to access information,
the process is postponed. Besides, it is important that the State should timely ratify Council of Europe

637 Complaints registered in the Office of Public Defender of Georgia N28666/20, N212224/20, N212528/20 and results of
researched conducted by USAID Democratic Governence Initiative (GGI) for the Ombudsman.

638 General Administrative Code of Georgia, Article 40, part |

639 Available: https://bit.ly/3dh30Uw> [last viewed: 12.03.2021].

640 18.06.2020 y. N26591/20.

641 Georgian Law on Electronic Documents and Truthworthy Electronic Services” Article 2, sub-pharagraph “m” (639-IIU,
21/04/2017

642 General Administrative Code of Georgia, The Ruling of Government of August 26, 2013 #219 on “Proactive publishing
of public information and electronic access”

643 General Adminsitrative Code of Georgia, Article 27, s.p. “a”

644 Research of Non-commertial (non-governmental) legal entity “Institute for Development of Freedom of Information”,
“Practice of Proactive Disclosure of Public Information in Georgian Public Institutions”, Thilisi, 2020.

64> Action Plan for Public Administration Reform 2019-2020 approved by the Resolution N2274 of the Government of
Georgia of June 10, 2019; The Open Government Partnership Action Plan for Georgia for 2014-2015, approved by the
Resolution 7557 of the Government of Georgia of September 18, 2014.
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Convention of June 18, 2009 on “Access to the Official Documentation”, which was signed by Georgia at
the time of its adoption.

1.3. Restriction of the right to access to public information during the state
emergency situation

Restrictions imposed during pandemic in 2020 related to the realization of the right to access public
information. According to the Decree of the President of Georgia #1, of March 21, 2020 on "Activities in
Relation to the Declaration of State of Emergency in the all Territory of Georgia”, the right to access public
information guaranteed by article 18 of the Constitution of Georgia was restricted and the Georgian
Government was authorized to adopted the procedure other than established by legislation in relation
to this restriction.®* On March 23 of 2020 the resolution #1871 of the Government issued on “Activities to
be held in order to prevent spread of new Corona Virus in Georgia“, suspended deadlines for issuing
public information.s#

The right to access public information guaranteed by the Constitution of Georgia is not the absolute right.
Though disproportional restriction of the most important tool might prevent realization of other
fundamental rights and threat main values for the development for democratic state. According to the
Public defender, suspension of the deadlines of issuing all forms of public information in any possible
form did not meet legitimate aim named by the government. Public Defender of Georgia considers that
there was not necessity to suspend deadlines for the issuing of public information in the electronic form.
Besides, because of the high public interest it was extremely important not to suspend deadlines for
issuing of the information related to the pandemic; at least to make it possible to check timely information
related to bed fund, testing and other issues. It should be mentioned, that the resolution of Georgian
Government #181 of March 23, 2020 did not developed the procedure of proactive publishing of
information while the deadlines for issuing of public information were suspended. Defining of such
procedure could balance the restrictions imposed by the resolution. UN Human Rights Council®*® and
OSCE/ODHIR* refers to the crucial importance to access public information during pandemic.
International organizations on Human Rights Rrotection mentioned, that during pandemic the role of
public information is not reduced and accountability of the state before citizens is not decreased. On the
contrary the threat caused by pandemic strengthens the importance of the open governance. The state

646 The restrictions defined by the Decree of the President, aiming to prevent spread of Corona Virus were prolonged up
to May 22, 2020

647 Resolution of the Government of Georgia N2 181 of March 23, 2020 on Activities which should be held to prevent
spread of new Corona virus, Article 13, Pun. 2.

648 Report of the Special Rapporteur on the promotion and protection of the right to freedom of opinion and expression,
Available: <https://bit.ly/39qc7kE >[last veiwed: 31.03.2021], par. 21.

649 OSCE Human Dimension Commitments and State Responses to the Covid-19 Pandemic, available:
<https://bitly/2QNY01T > [last viewed: 31.03.2021], 52-55

199 | Report of the Public Defender of Georgia 2020


https://bit.ly/39qc7kE
https://bit.ly/2QNY01T

should carry out appropriate actions to issue public information within the deadlines established by law, %
as confidence to the public institutions is defined through the transparency of their work (the timely and
precise providing of the data and statistics).%

Public Defender of Georgia positively assesses the fact that from Mart 22 to May 22 of 2020, despite
suspension of the deadlines for issuing of public information by the Decree of the President and the
resolution of the Government Ministries and legal Entities of Public Law were mostly issuing public
information within the deadlines established by law.%2 Besides the practice of timely and detailed
provision of information by the Government through daily briefings should be also assessed positively as
well as creation of the informational portal - www.stopcov.ge - where information was available on

Georgian, Abkhazian, Ossetian, English, Armenian and Azerbaijanian languages, operation of the hotline,
providing the information through SMS system.

11.4. Access to the court decisions

During the years issue of access to court decisions related to the criminal cases of high public interest still
remains problematic. The Constitutional Court,® recognized the part 3 of the Articles 5 and 6 of the
Georgian Law on Personal Data Protection as unconstitutional, provisions of the mentioned articles are
excluding possibility to publish decision of the court after the public hearing. Besides, in the same decision
the constitutional court referred that after the annulment of the mentioned provisions of the Georgian
Law on Personal Data Protection there will not be any legal bases for refusing to request of public
information from the courts, that might relate the privacy of people, accordingly court defined to the
legislators term until May 1 of 2020 to eliminate gaps and to regulate issue in accordance to the
constitution. It should be mentioned that the changes were not made to the Law on Personal Data
Protection until this date.

60 |bid, 56

851 |bid, 52, par 1.

852 |n this assessment, the Office of the Public Defender of Georgia relies on the decision of the National Center for Disease
Control and Public Health of 12.11.2020. 06/4694, from the Occupied Territories of Georgia, Ministry of Refugees, Labor,
Health and Social Affairs 20.11.2020. 01/14824, Ministry of Defense of Georgia 01.12.2020. 1083214, LEPL Revenue Service
30.11.2020. 21-03 / 151066, Ministry of Foreign Affairs of Georgia 26.11.2020. 01/30983, Ministry of Economy and Sustainable
Development of Georgia 27.11.2020. 8/7610, Ministry of Environment Protection and Agriculture of Georgia 26.11.2020.
11137/01, Ministry of Education, Science, Culture and Sports of Georgia 20.11.2020. 1110815, Ministry of Regional
Development and Infrastructure of Georgia 13.11.2020. 01/3961, LEPL Land Transport Agency 12.11.2020. 01/630 Information
submitted by letters.

653 Judgment of the Constitutional Court of Georgia 71/4 / 693.857 of June 7, 2019, A (A) IP Media Development Fund and
A (A) IP Freedom of Information Development Institute against the Parliament of Georgia. Fri. 68.
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Recommendations

To Georgian Government

" Tofinalize draft legislation on freedom of information as well as accompanying legal amendments
and to initiate them to the Parliament of Georgia.

B To present to the Parliament CoE Convention on “Access to Official Documentation” of June 18,
2009 in order to recognize it as obligatory for Georgia

B To adopt special rule on proactive publishing of public information during pandemic, as well as
to define the rule of publishing important information related to pandemic (number of bed fund,
training of medical personnel, vaccination and etc.).
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12. Human Rights Defenders

Taking into account the substantial role of human rights defenders in the process of establishing high
standards of human rights protection, enhancing rule of law, equality and accountability of the
government, the Public Defender still kept a close eye on the challenges faced by them during the
reporting period.

Monitoring conducted by the Public Defender throughout the years indicates that the unfortunate trend
of verbal and/or physical attacks against human rights defenders is still problematic.

Among them especially warring are the statements of high political officials discrediting organizations
working on the most important issues for democratic development.®** Such facts took place several times
during this reporting period as well.®*

Besides, in 2020 challenges existing for defenders of the LGBT+ community representatives remain
problematic.5%¢ In this regards we should refer to the numerous cases of attack at the “Tbilisi Pride” Office.
Namely, The Public Defender's Office was informed about 6 facts when paints and eggs were thrown in
the direction of the office. In 5 of these cases, the Ministry of Internal Affairs of Georgia has identified the
perpetrators of illegal actions. As a result, the court found 8 persons responsible for committing petty
hooliganism,®” four of whom were reprimanded and four were fined for GEL 500-600.5

Furthermore, the case of stealing a flag from the “Tbilisi Pride” Office was revealed. Investigation on this
case is still ongoing®?® in the Ministry of Internal Affairs®®, but no one has been recognized as a victim or
charged with a crime yet.

According to the information received from the General Prosecutor’s Office, in 2020, criminal prosecution
had been instituted against 5 persons for the crimes against human rights defenders under Article 126 of
the Criminal Code of Georgia (Violence).®' 4 representatives of non-governmental organizations were
granted the status of victim.

As to the investigation of facts of threats against defenders of women'’s rights and rights of LGBT+
community members, which took place in 2017-2019, the issue of responsibility of specific individuals has

655 For example statements available at: < https://bit.ly/3dC872q >[last viewed 30.03.2021]; < https://bit.ly/3190Lhc >[last
viewed: 30.03.2021]; <https://bit.ly/3x93CEe >[last viewed: 30.03.2021]; <https://bit.ly/3yhG14A >[last viewed 30.03.2021];
< https://bit.ly/3yhG14A> [last viewed: 30.03.2021].

655 For example statements available at: < https://bit.ly/3dC872q >[last viewed 30.03.2021]; < https://bit.ly/3190Lhc >[last
viewed: 30.03.2021]; <https://bit.ly/3x93CEe >[last viewed: 30.03.2021]; <https://bit.ly/3yhG14A >[last viewed 30.03.2021];
< https://bit.ly/3yhG14A> [last viewed: 30.03.2021].

656 Parlamentary Report of the Public Deffender of Goergia of 2019, Thilisi, 2020, 251-252

657 Code of Administrative Offences of Georgia, Article 166

658 Letters of the Ministry of Internal Affairs of Georgia 72386703 of October 7, 2020 and 33273361 of February 5, 2021.
659 The investigation is ongoing under the first part of Article 177 (theft) of the Criminal Code of Georgia.

660 Letter N2 273361 of February 5, 2021 of the Ministry of Internal Affairs of Georgia.

661 Letter N213 / 8622 of February 16, 2021 of the General Prosecutor's Office of Georgia.
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not been raised yet.52 This proves once again that despite the positive responses in some cases, the
measures taken at the national level to ensure the protection of human right defenders are insufficient.
Unfortunately, the representatives of the law enforcement bodies struggle to accurately assess risks of
violence against defenders of women and LGBT+ rights and to take appropriate preventive measures. As
a result, only those cases which involve actual violence and/or physical injuries against victims yield
tangible outcomes.

Taking into account the existing problems linked to protecting human rights defenders, the Public
Defender presented “The Guide to Working on Issues of Human Rights Defenders” in 2020, which
represents the explanatory-methodological document. In accordance with international standards, the
document defines the notion of human rights defenders, the essence of their work and the obligations
imposed on the State in this direction. Moreover, the Guide outlines actions taken by the Public
Defender’s Office in order to create safe and enabling environment for human rights defenders.%

It should be noted that the national legislation does not define the concept of human rights defenders,
which for years has been generating a problem of fully identifying crimes committed against them and
processing the relevant statistics by the Ministry of Internal Affairs of Georgia.®®* On the other hand the
lack of such data hinders the planning and implementation of appropriate measures to address systemic
challenges, as well as a thorough assessment of the effectiveness of response to similar facts by
investigative agencies.

In order to eliminate this problem, the Public Defender welcomes the readiness of the Human Rights
Protection and Investigation Quality Monitoring Department of the Ministry of Internal Affairs of Georgia
to start monitoring of all criminal cases against human rights defenders from March 1, 2021, where it will
be possible to determine the exact status of human rights defenders.®*> The Public Defender's Office will
work closely with the Ministry of Internal Affairs for proper identification and listing of such crimes.

In order to improve the situation regarding security and inviolability of human rights defenders, it is a
step forward for the Prosecutor General's Office of Georgia to develop a recommendation to bring the
investigation of criminal cases and the quality of procedural leadership in line with international standards.
It should be noted that the mentioned document clarifies the concept of human rights defender, which
corresponds to the definition provided in the Guide elaborated by the Public Defender.

It is noteworthy that during the reporting period, the Public Defender's Office became aware of the civil
dispute over defamation against the non-governmental organization Transparency International

662 |n 2017-2019, the letter N2273361 of February 5, 2021 of the Ministry of Internal Affairs of Georgia was launched. Eka
Gigauri, Executive Director of the non-governmental organization Transparency International Georgia; On the facts of
threats against activist Ana Subeliani and the organizers of "Thilisi Pride". For more information, see Parliamentary Report
of the Public Defender of Georgia for 2019, p. 251-252.

663 available: < https://bit.ly/3ydxUG0 > [last viewed: 15.02.2021].

664 Parliamentary Report of the Public Defender of Georgia for 2019, Thilisi, 2020, 252-253.

665 Letter N2 442264 of February 23, 2021 of the Ministry of Internal Affairs of Georgia.
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Georgia.t® In particular, in September 2020, according to the decision of the Tbilisi Court of Appeals, the
report of the organization "Corruption Risks in the Judiciary"®” which concluded that the trial of one of
the cases raised questions about the impartial administration of justice, was considered as defamatory.
Considering that the final decision on this dispute might negatively affect the process of informing society
by human rights defenders on human rights issues of public interest in the future, the Public Defender
submitted an Amicus Curiae brief to the Supreme Court and called on it to adjudicate the case not only
in the scope of general regulation of freedom of expression, but also in light of the high standard of
protection of human rights defenders and their work set by international instruments. Reflecting the
above-mentioned approaches in the decision of the Supreme Court of Georgia will significantly
contribute to the development of the practice of national courts in supporting the activities of human
rights defenders.

Recommendations

To the public officials

®  To be guided by internationally-recognized democratic standards in order to ensure maximum
support to the work of human rights defenders, and inter alia, refrain from engaging in smear
campaigns against human rights defenders.

666 For more information on this case, see statement of Transparency International Georgia available at:
<https://bit.ly/3bWhkRB> [last viewed 02.03.2021].
667 Available at: < https://bit.ly/3whbdPQ > [last view: 02.03.2021].
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13. The right to a healthy environment

13.1. Introduction

The monitoring of the realization of the right to the environmental protection recognized by the
Constitution of Georgia®%, considering all of its aspects: rights to live in a healthy environment, the
enjoyment of natural environment and public space, the right to receive full information about the state
of the environment, the right to care for the protection of the environment, the right to participate in the
adoption of decisions related to the environment remains part of the priority directions of the Public
Defender’s focus.

The country faced numerous challenges during the reporting period: among them, the challenges related
to the energy policy; the gaps in the legislation and the flaws in the enforcement of the environmental
impact assessment (EIA) system; disregarding human rights during urban development; the absence of
relevant safeguards for the prevention and elimination of environmental damage; problems related to
hazardous waste management.

Effective safeguards for the oversight of the safety of internal natural gas system are still absent; the set
of draft legislative acts that entail rendering oversight measures more stringent were submitted to the
Government of Georgia in 201969, although, they have not been adopted yet. Given that the draft laws
establish appropriate oversight mechanisms and prescribe administrative sanctions for the consumption
of natural gas in violation of safety norms, their timely review and adoption is necessary.

The use of asbestos containing materials during construction remains an issue. We have been informed¢™
that currently negotiations are underway with potential donors for funding and implementing a relevant
project aimed at sharing best practices of European and other developed states in the management of
asbestos containing materials and designing recommendations about replacing asbestos containing
materials with other alternative materials.

It is commendable that the Ministry of Environmental Protection and Agriculture (MEPA) is drafting
amendments®" to the Technical Regulation®? on the Construction, Operation, Closure and After-care of
Dumpsites in response to the Public Defender's recommendation. It is important to set forth in the

668 Article 29, the Constitution of Georgia.

669 The Ministry of Economy and Sustainable Development of Georgia Letter N 23/8176 dated 23/12/2020.
670 The Ministry of Environmental Protection and Agriculture of Georgia Letter N 2455/01 dated 16/03/2021.
671 MEPA Letter N2189/01, dated 11/01/2021.

672 The Resolution of the Government of Georgia N 421 dated August 11, 2015
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Regulation distinct criteria for calculating a 500-meter distance from a residential area to the boundary
of a dumpsite.

13.2.The right to clean air

Ambient air pollution is among the greatest challenges facing the world, posing unprecedented risks to
the health of the people.t” In 2020, in the UK, a presumably landmark ruling was made linking the death
of anyone to air pollution for the first time®. In particular, the death of a 9 year old girl from asthma
attack was caused by excessive concentration of nitrogen dioxide and particulate matter in the air; these
are among significant pollutants in Georgia as well.67

During the reporting year, despite a number of significant measures carried out for the improvement of
ambient air quality in Georgia, many problems remain. Gradual move to the European standard of
monitoring and management of ambient air quality from September 1, 2021 and taking respective
commitment to introduce legislation on dividing the territory of the country into zones and
agglomerations, developing air quality management plans according to classification based on the
degree of pollution and in response to local challenges should be commended.¢76

Nevertheless, it should be noted that the current ambient air monitoring system is flawed and does not
present a complete picture of pollution throughout the country; this raises a problem not only with
addressing emissions, but also with respect to the assessment of the impact of air pollution on health.6
Major challenge in this regard is the lack of monitoring points represented by 7 stationary and 1 mobile
automatic stations and 1 non-automatic station.s”® According to the Ministry of Environmental Protection
and Agriculture of Georgia (MEPA), the air quality monitoring system development plan®® was designed
in 2020; the plan indicates the types of stations, their quantity and locations, it also contains an initial
outline for dividing Georgia’s territory in zones and agglomerations is provided.®® It should be noted that
according to this document, the ultimate monitoring system should be considerably broader than the

673 For more information visit the World Health Organization (WHO) website: < https://bitly/2NgMxXi > [accessed
18.02.2021]; < https://bit.ly/3avs9KG > [accessed 8.02.2021].

674 Available at: < https://bit.ly/3u8stXN > [accessed 31.03.2021]; < https://bbc.in/3awVyVa >[accessed 31.03.2021].

675 The 2019 Special Report of the Public Defender of Georgia — The Right to Clean Air (the Quality of Ambient Air in
Georgia), Thilisi, 2019, 13; for more information about pollutants see: < https://air.gov.ge/pages/13/13 > [accessed
8.02.2021].

676 The Law of Georgia on the Amendments to the Law of Georgia on Ambient Air Protection N25948-s May 22, 2020.
677 The 2019 Special Report of the Public Defender of Georgia — the Right to Clean Air (The Quality of Ambient Air in
Georgia), 16.

678 Currently, ambient air monitoring is performed via 8 automatic stations in Thilisi, Rustavi, Batumi, Kutaisi and Poti.
Furthermore, ambient air monitoring is performed in Zestaponi via a non-automatic observation station.

679 The mentioned plan that serves as a guide for the activities of the National Environment Agency, LEPL has been
developed under the Swedish International Development Agency (SIDA) funded project "Enhancement of Air Quality
Management Capacity in Georgia.

680 The Ministry of Environmental Protection and Agriculture of Georgia (MEPA) Letter N21430/01 dated 18.02.2021.
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existing one and should be made up of 18 stationary and 3 mobile stations. Presently, the Ministry of
Environment and Agriculture is planning to purchase 1 new automatic mobile station in 2021.68'

Therefore, considerable improvement of the ambient air quality monitoring system is necessary to
effectively enforce the substantial portion of positive amendments in the legislation; and this requires
considerable funds. The Public Defender hopes that gradual implementation of the planned system?®? will
be completed within shortest possible timeframes through the state and donor support.

Another step forward in the reporting year has been the drafting of the Voluntary Code —Best Agricultural
Practices to Reduce Ammonia Emissions and the Review of International Practice for Reducing Emissions
in the Agricultural Sector®®. The document entails the measures related to the reduction of emissions
from this sector, including manure management, livestock nutrition and the use of fertilizers.®** Based on
the instruction of the Ministry of Environmental Protection and Agriculture of Georgia (MEPA), until this
code is approved as a binding legal act, farmers’ awareness should be raised and the sector should be
prepared for the compliance with the new requirements.®® Importantly, the recommendation to adopt
relevant legislative amendments for preventing and reducing air pollution from the agricultural sector
had been put forward by the Public Defender.5

Regrettably, pollution from the industrial sector is still not regulated appropriately. Notably, the initiation
of a draft law at the Parliament on Industrial Emissions for reducing such emissions and the shift to the
European standards for emissions control was scheduled for 2019, although it was first postponed for the
fall, 2020 session®”, and now it is planned for the end of 2021.%8 The Public Defender emphasizes that
the enactment of this draft law and timely implementation of its provisions is a major lever for reducing
emissions from industrial sites which has been an outstanding problem in a number of municipalities for
years.

Among others, ambient air pollution from the industrial sector is one of the major challenges in the
Rustavi city. Therefore, the approval of the 2020-2022 Rustavi Ambient Air Quality Improvement Action
Plan under the Government of Georgia October 22, 2020 Ordinance N 2059 is an important novelty; the
Action Plan envisages a number of effective measures (e.g., increasing sanctions for above-limit emissions
from facilities, strengthening the system of oversight over their activities and the passage of the Law of

681 Ibid.

882 |bid.

83 The documents were developed under the Swedish International Development Agency (SIDA) funded project
“Enhancement of Air Quality Management Capacity in Georgia.

684 The Ministry of Environmental Protection and Agriculture of Georgia Letter N 1430/01 dated 18/02.2021.

68> The Ministry of Environmental Protection and Agriculture of Georgia Letter N10/01 dated 4.01.2021.

686 The Special Report of the Public Defender of Georgia 2019 — the Right to Clean Air (the Quality of Ambient Air in
Georgia), 37-39; The 2019 Parliamentary Report of the Public Defender of Georgia, 271.

%87 Ibid., 256.

688 The Ministry of Environmental Protection and Agriculture of Georgia Letter N1430/01 dated 18.02.2021.
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Georgia on Industrial Emissions) in response to the emission of harmful substances from stationary
sources at the local level as well as country-wide.t%

As regards the ambient air pollution from the transport sector, organizing and improving relevant
legislative and material-technical matters has not been completed yet; it would ensure controlling
putting those motor vehicles into service in which emission the content of pollutant substances is above
the set norm.%

It should be considered that the liability for breaching fuel quality norms became more stringent in
2020.%%2 Furthermore, similar to the previous reporting year, the trend of improving quality control over
fuel was maintained.® As a result of performed monitoring, a total of 18 administrative violation protocols
were drawn up due to the discrepancies detected in gasoline fuel samples.®* As for the materials of the
cases of excessive Sulphur content in diesel fuel samples were again® sent by the Environmental
Supervision Department to the investigation entity; the investigation body appended the mentioned
documentation to the criminal case on alleged counterfeiting of diesel fuel initiated during the previous
reporting period.® It should be noted that investigation on this case is still underway and no criminal
prosecution has been initiated against specific individuals.

With respect to the regulation of construction or other sources of pollution specific to cities,® it should
be noted that legislative regulation for the placement, transportation or processing of particulate matter
has not yet become applicable in Thilisi city municipality area.®*

13.3.Energy policy and the enforcement of the EIA System

689 Action plan available at: < https://bit.ly/3mhldp7 > [accessed 18.02.2021].

6% The Public Defender of Georgia 2019 Parliamentary Report, 257.

891 The Ministry of Environmental Protection and Agriculture of Georgia Letter N1430/01 dated 18.02.2021.

692 Available at: <https://bit.ly/39KJiQ7 > [accessed 8.02.2021].

693 According to The Ministry of Environmental Protection and Agriculture of Georgia Letter N10/01 dated 4.01.2021, in

April, 2020, throughout Georgia, 92 units of fuel samples were drawn from 29 gas stations, among them, 43 units of diesel
samples and 49 units of motor vehicle gasoline fuel samples were drawn. While, in May, 2020 additionally 251 gas stations
were inspected Georgia-wide, 252 units of 'regular’ gasoline fuel samples were drawn. Laboratory tests of the samples
taken in April have shown that of those, 14 samples of diesel and 18 samples of gasoline fuel failed to meet legislative
requirements. While, as a result of laboratory tests of the samples drawn in May on 1 sample of 'regular’ gasoline did not
match the envisaged value.

694 The Ministry of Environmental Protection and Agriculture of Georgia Letter N10/01 dated 4.01.2021.

69 The Public Defender of Georgia 2019 Parliamentary Report, 257-258.

6% The General Prosecutor’s Office of Georgia Letter N 13/6850 dated 8.02.2021.

97 The Special Report of the Public Defender of Georgia 2019 — the Right to Clean Air (the Quality of Ambient Air in
Georgia), 33-36.

6% Administrative Violations Code of Georgia Articles 1524-1527 and 1529 See the Public Defender of Georgia 2019
Parliamentary Report, 256.
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Human rights centered environmental approaches are becoming relevant in a number of fields,
infrastructure projects being among the central areas. In this respect, the risks of encroaching on the right
to a healthy environment, right to property or other neighboring rights is always high. Therefore, it is
important for the state to carry out such policy and establish legal safeguards to enable maintaining
balance between human rights and other legitimate interests, ensuring proper and safe living
environment. Energy projects have long been a special challenge among such projects and they are
constantly on the radar of the public.

Planning and development of the energy sector, first and foremost, requires the development of relevant
long-term policy. Based on international commitments®® and the Law of Georgia on Energy and Water
Supply™ the Parliament is required to approve a 10-year state energy policy document; this commitment
has not been fulfilled yet.

Moreover, it is important to effectively enforce legislative regulations related to the EIA system in relation
to individual projects. In this respect, the attention of the public was primarily directed towards the

Namakhvani Hydropower Plant Cascade Project during the reporting year.”® Throughout the year the
residents actively and incessantly protested against the implementation of the planned project, including
by means of introducing duty on the site; furthermore, major rallies were held in the Kutaisi city.”® Only
following long-term incessant protest and after spending 130 days in tents, Government representatives,
based on the Prime Minister's instruction held a meeting with local activists.”®* The hearings of
government members were held in the committee format as well. Nevertheless, the mentioned specific
steps have not been followed by continuous, result oriented, extensive and comprehensive dialogue with
the citizens and interested public by the members of the government, furthermore, given the
comprehensive and pressing nature of the matter, one-off hearings of ministers’ reports cannot be
regarded effective parliamentary oversight either.

Importantly, residents, specialists and the civil society are primarily concerned?? and are incessantly
protesting about geological and seismic risks, threats related to landslide zones, expected micro climate
changes in relation to the given project.”® This results in the expectation of deterioration of ecological

8% The Energy Union was founded in 2005 at the initiative of the European Union and it is aimed at the distribution of the
EU internal energy market rules and principles in the South-Eastern Europe and the Black Sea Region countries.
790 The Law of Georgia on Energy and Water Supply, Article 7.

"01The Namakhvani HPP Cascade Project is one of the major hydro power plant projects for Georgia; it entails the
construction of two HPPs on the Rioni River, in Tskaltubo and Tsageri municipalities, for more information, see the Public
Statement of the Public Defender <https://bit.ly/2QJSNlo>[accessed 31.03.2021].

702 Available at:< https://bit.ly/2Pdi0La >[accessed 31.03.2021].

703 Available at:< https://bit.ly/39tf1Vs >[accessed 31.03.2021].

704 Available at:< https://bit.ly/3sHglfa >accessed 31.03.2021]; <https://bit.ly/31LstA9 >[accessed 31.03.2021].

705 Available at:< https://bit.ly/3walLDx7 >[accessed 31.03.2021].

706 Available at: <https://bitly/39theAB>[accessed 31.03.2021]; <https://bitly/3cCUO1A>[accessed 31.03.2021];<
https://bit.ly/3diQvYI > [accessed 31.03.2021]; <https://bit.ly/31vp2xh>[accessed 31.03.2021;
<https://bitly/3u8Wp5b>[accessed 31.03.20271; <https://bit.ly/2QTdf9Z>[accessed 31.03.2021]; <https://bit.ly/3m4SYcZ> ]
accessed 31.03.2021]; <https://bitly/3m66HA9>[accessed 31.03.2021].
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and socio-economic situation in the public; one of the key questions is economic-energy benefit of the
planned project; especially, having examined the contract between the state and the investor, the civil
society sector speaks about expected heavy fiscal risks and numerous other problematic areas for the
country.”” Unfortunately, the public review of the Project’s EIA report also involved challenges.”®

This case has confirmed systemic problems identified by the Public Defender’s Office over the past years
as part of its oversight. For years, government decisions have failed to address legitimate questions of
the public and the mentioned challenge remains pressing, despite high legal safeguards for the awareness
and participation of the public.”® Usually, conducted public discussions fail to provide exhaustive and
justified answers to citizens’ questions about significant matters. This, in turn, is also due to significant
distrust towards the quality of EIA documents and performed studies. Along with the meeting procedural
requirements, the government should pay special attention to actual participation of citizens in the
processes and maximally utilize all effective means for communicating with them.

The practice has also revealed the challenges related to the quality of EIA reports. Residents and
professional groups are primarily concerned about the safety of the planned projects and their expected
massive impact on environment, alternative options of project, the aspects of the impact on the property
of local residents. Usually, mainly questions arise due to the fact that these matters are not properly
addressed or are not addressed altogether in EIA documents; Furthermore, one of the crucial questions
that the EIA documents fail to address is that of the cost-benefit of various projects and hence, the
feasibility of the implementation of the project itself.”®

In light of the listed challenges, it is even more important to ensure relevant awareness-raising and
participation of the citizens in the context of the pandemic. Currently, public discussions around
significant documents necessary for taking environmental decisions are conducted remotely, via
electronic communication. Aarhus Convention™ should be followed consistently, even during the crisis
such as the COVID-19 pandemic, the rights recognized by the Convention may not be restricted; while,
any alternative means used for ensuring the participation in the awareness-raising and decision-making
process should be in line with the standards set forth by the Convention.

13.4.Legislative matters related to the EIA system

In addition to the challenge of the enforcement of legal safeguards, the practice has also identified the
need for the refinement of the existing regulations.

707 Available at: <https://bit.ly/3m3idMS.>[accessed 31.03.2021]; <https://bit.ly/2PkVvUr >[accessed 31.03.2021.
708 Available at: <https://bit.ly/3fFt2U]>[accessed 31.03.2021].
799 During the reporting year, citizens applied to the Public Defender about another project, Bakhvi 2, with concerns related

to the conducted public discussions.

710 For more information about energy and economic benefit of the projects, see the 2018 Parliamentary Report of the
Public Defender of Georgia, from 177.

MUN Economic And Social Council (ECOSOC) Statement, 2020, available at:<https://bit.ly/3czajaH>[accessed 31.03.2021].
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During the reporting year, the attention of the public and the Public Defender was directed to the
organizing of bulk cargo terminal in Batumi. Those opposing the project regard that the implementation
of this project is inadmissible, in light of various factors, including environmental threats and the
consequences with respect to the right to a healthy environment.

Despite large scale of the project, a decision of screening was taken™ and the set-up of the bulk cargo
terminal and its operation was not subjected to the EIA. Although, it is important to note that the Thilisi
City Court annulled this decision. The court deemed that from the content of the act it could not be
established on the basis of which circumstances the administrative authority reached the conclusion that
the planned activity did not require an EIA; since, according to the Court, the administrative authority
copied into the decision the information from the screening application; still, the reasoning as to why
they factored in these circumstances was not provided; furthermore, court made reference to the
significant criteria that the administrative body overlooked when taking the decision.

This decision made by the court may play a positive role in the improvement of the practice of the
administrative authority in this area. Although, at the same time it is important to also improve the
regulations related to the screening procedure itself. Screening is a major stage when the need to conduct
an EIA is determined.” Currently, the Code contains general criteria, although the procedures for the
review of the screening application and decision making by the Ministry are not prescribed; including, the
necessity to verify submitted information is not stipulated. The process of screening decision should be
substantive; the screening procedure should be focused on the verification of the information submitted
by the performer of works.

Moreover, as has been reflected in the 2019 Parliamentary Report, the listing of activities subjected to
screening/EIA is marred with problems and needs to be revisited. In particular, in some cases the
thresholds for the activities stipulated under the Annexes of the Code should be refined according to the
specificities and the reality of Georgia. For instance, setting a 10 hectare threshold in relation to urban
development projects is unjustified”; it should be considered that in the 2011/92/EU Directive area in
relation to the urban development projects is not specified at all.

It is especially noteworthy that the screening does not apply to mining sand and gravel.”® This is
inadmissible, considering the risks of mining sand and gravel in breach of the prescribed rule;”®
Furthermore, this is also contrary to the stipulation of the 2011/92/EU Directive, which comprises the
obligation of establishing the need for assessing effect on environment for the mining of construction
materials, and including open cast mining of sand and gravel. The matter at hand is fairly problematic for

712 The Minister of Environmental Protection and Agriculture of Georgia Order N 2-69 dated January 23, 2019.

713 The Environmental Protection Code of Georgia, Art. 7, activities stipulated under the Annex Il of the Code are subject to
screening.

714 2011/92/EU Directive does not specify area in relation to the urban development projects at all.

715 Except for the case when the performer of works is planning open cast mining and the mining area surface is over 25
ha, Annex I.

716 This is also contrary to the requirement of 2011/92/EU Directive, which stipulates the obligation to set forth the need for
the EIA for open cast mining of construction materials, including sand and gravel.
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Georgian reality, since, mining inert matter from the rivers is one of the intensive activities”” and
sometimes such activities are carried out absolutely illegally, without legal basis, leave alone the
assessment of the effect on environment.”®

13.5.Environmental protection in urban development

The construction sector is one of the directions that requires human rights oriented approaches.

in early 2021, the legislative amendments package was initiated at the Parliament of Georgia.” according
to the planned amendments, the operation of buildings and structures until their commissioning is
prohibited; furthermore, it will no longer be possible to supply electricity and natural gas to a building
and structure that has not been commissioned; Furthermore, temporary rule for commissioning a
construction that had been performed in breach of permit conditions within Thilisi Municipality
administrative boundaries will be stipulated.’? At the same time, since the entities performing
construction are not avoiding high penalty sanctions and continue activities arbitrarily, the planned
changes introduce criminal liability for such cases.”?" According to planned amendments, certain entities
that have breached the requirements will be exempted from the imposed administrative liability to
facilitate the completion of the constructions that had been stopped and left unfinished over years.’?

The planned construction amnesty envisages major reliefs in relation to those performing construction
works. On the one hand, it is regrettable that such radical compromise becomes necessary in relation to
offenders. Although, on the other hand, the Public Defender hopes that legislative amendments will
contribute to the elimination of existing complicated problems in urban development in the city and the
realization of legitimate interests of proprietors. Furthermore, it is commendable that liability for breaches
in the future becomes more stringent, and this will contribute to the prevention of such activities and
facilitate effective oversight.

"7 For example, see the study “the practice of mining sand and gravel in the Guria Region Monitoring Findings and
Recommendations, 2020, available at: <https://bit.ly/208gRgz>[accessed 31.03.2021].
718 For example, in one of the cases examined by the PDO during the reporting year (N 6643/20 Application) it has been

established that in Thilisi, in Digomi Groves, at three sites, minerals (sand and gravel) were mined without any license at all;
furthermore, based on the information solicited by the Public Defender at own initiative, we have been informed that in
Khelvachauri Municipality Village Makho, adjacent to the Chorokhi River, the facts of illegal consumption of sand and gravel
were confirmed, while the harm to environment fell in ‘critical’ category.

79 Available at:<https://bit.ly/3cD2IYE >[accessed 31.03.2021].

720 Available at: <https://bit.ly/3sBfm08 >[accessed 31.03.2021]; <https://bitly/3m46L[Y >[accessed 31.03.2021].

721 Available at: < https://bit.ly/31ut9ts >[accessed 31.03.2021].

722 Available at: https://bit.ly/3cG5XPr [accessed 31.03.2021]; <https://bit.ly/2PcX07] >[accessed 31.03.2021].
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During the reporting year the matter of the right to live in a healthy environment was still relevant’ in
the field of development. According to the Public Defender, when taking development related decisions,
complex challenges emerged as a result of active, chaotic and spontaneous development of large cities,
especially of Batumi’* and Tbilisi over years, and current dire condition with respect to spatial planning
should be taken into account. Hence, administrative bodies are required to take the decisions that will
contribute to the mitigation of the existing situation in the cities where the development is intensive,
rather than further aggravating it. When urban planning parameters have already been exceeded next to
project territories, it is inadmissible to further aggravate situation, including with respect to the capacity
of streets and the movement of transport vehicles. It is commendable that in one of the cases Thilisi
Municipality Town Hall considered the Public Defender’s justification and canceled a relevant decision.

13.6.Damage to the environment

The Public Defender welcomes the passage of the Law on Environmental Liability?> at the beginning of
2021 and hopes for its effective and unhindered enforcement in practice. Fundamentally flawed legislation
and problematic practice related to environmental damage was addressed by the Public Defender
meticulously in the 2018 Parliamentary report.2¢ the Public Defender specifically underscored the
importance of establishing legal safeguards based on the standards set forth under the Directive
2004/357%7 and those based on the principles of “polluter pays” and ‘restitution” for the
prevention/mitigation/elimination of environment al damage.

During the reporting year, the PDO has learned about a number of cases of environmental problems
resulting from entrepreneurial activity, among them: in Zestaponi Municipality (Georgian Manganese,
LLC) 7%, in Kaspi town (HeidelbergCement Georgia, LLC.) 7%, in Poti city (Corporation Poti Sea Port JSC and
other enterprises ),”?° in Khelvachauri municipality (various entities) 7. According to the data available to
the Public Defender,”? in the listed cases the Department of Environmental Supervision has detected
various cases of infringements of environmental legislation:

723 The Public Defender of Georgia Recommendation N204-11/4405, 24/04/2020 about the lawfulness of a multi-apartment
residential building planned in Marabda Street. As a result, the Tbilisi Municipality City Hall annulled the issued special
(zonal) agreement.

724 Additionally, see the report of the International Council on Monuments and Sites (ICOMOS) which focuses on dire
challenges of Batumi urban development, available at: < https://bit.ly/3u7gGYL > [accessed 31.03.2021].

725 Available at:< https://bit.ly/207s8nX >[accessed 31.03.2021].

726 For more information, see the Public Defender’s Parliamentary Report, 2018, from 172.

727 The European Parliament and Council Directive 2004/35/EC on Environmental Liability.
728 The Public Defender of Georgia Apparatus Report N210138/19.

729 Available at:< https://bit.ly/2PjGhix >[accessed 31.03.2021]; <https://bit.ly/31xHd5n >[accessed 31.03.2021].

730 Available at <:https://bit.ly/3fpbGL6> [accessed 31.03.2021].

731 Available at:< https://bit.ly/2PFTe63 >[accessed 31.03.2021].

732Department of Environmental Supervision Letters: DES 8 20 00024730, 28/04/2020, DES 6 20 00029788, 29/05/2020,
DES 0 20 00060435, 29/10/2020, DES 4 20 00029326, 27/05/2020.
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e Zestaponi:
In 2015, the monitoring of the compliance with the norms prescribed in applicable environmental
legislation was performed at the Ferro Alloy Plant owned by Georgian Manganese, LLC. It has been
established that during the operation the enterprise did not comply with the norms established under
the applicable environmental legislation and since the breach entailed the signs of a crime, the materials

were sent to the Ministry of Finance Investigation Office. We have also been informed that from 2015 to
date (28.04.2020), the Department had not examined the state of compliance with the norms prescribed
under applicable environmental legislation in the Ferro Alloy Plant owned by Georgian Manganese, LLC.

e Poti

In Poti, adjacent to Javakhishvili Street, Corporation Poti Sea Port, JSC and other enterprises are stationed.
based on a lease agreement, the territory owned by Corporation Poti Sea Port, JSC, has been transferred
to terminals where various cargo™: is handled. Furthermore, nearby there is a motor road that is utilized
by the sea port as well as city population which raises dust in the street. As a result of the examination
performed in October, 2019, it has been established that the content of dust particles in ambient air is
above the allowable limit. According to the location of drawing a sample by the National Environmental
Agency, LEPL the identification of a specific stationary source (enterprise) of pollution cannot be
established, therefore, additional inspection is planned.

It is important to note that the Public Defender personally visited Poti to meet with local residents.73*
During the interview with IDPs living in a compact settlement near the above-mentioned terminals we
were informed that their major concern is noise and air pollution resulting from the operations of the
terminals; it renders the enjoyment of the right to live in a healthy environment impossible for local
residents. Moreover, mass media have also reported about the ecological problems resulting from the
operations of terminals and about polluted living environment of citizens living nearby. 73

In addition to the aforementioned, the smell of fish is also a severe issue in Poti, leading to periodic
protests by local residents. There are 4 fish and sea products processing enterprises in Poti.”*¢ The
Department of Environmental Supervision 73" conducted an unscheduled inspection of the compliance
with the provisions established under the environmental legislation by the enterprises processing fish and
sea products. The inspection has discovered the facts of non-compliance with the applicable
environmental requirements at these enterprises. The Department inspected these enterprises in 2015-
2017 as well and detected numerous breaches, while environmental damage totaled several scores of
thousand GEL.73®

o Kaspi:

733 Transportation of copper, clinker, carbamide and other dry cargo;

734 Available at:<https://bit.ly/31LvAYR >[accessed 31.03.2021].

735 Available at:< https://bit.ly/3fpbGL6>[accessed 31.03.2021].

736 |ceberg 2, LLC; MBM, LLC; Sea Products, LLC; Geofish Company, LLC.

737 DES 2 20 00020323, 25/03/2020 Letter.

738Geofish Company, LLC (24 057,61.); Sea Products, LLC (364,17); Icerberg 2, LLC (3720,25.); MBM, LLC (33 300,50).
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The Department of Environmental Supervision has established that the Company failed to comply with
the conditions envisaged under the environmental decision for the fulfillment of which it had been given
reasonable timeframes. Following an additional inspection it has been established that the Company had
also failed to fulfill the obligations set forth under the administrative correspondence™® and failed to
eliminate the violations identified as a result of the inspection. Moreover, based on the report submitted
to the Ministry of Environment and Agriculture of Georgia hotline, in June 2020 express measurements
were conducted and it was identified that the level of noise resulting from the Enterprise operation (during
night hours) exceeds the norms set forth under the applicable legislation. Due to the breach of the
respective conditions, an administrative violations protocol was drawn up in relation to the Company, as
well as the environmental damage was estimated.

e Khelvachauri Municipality:
In Khelvachauri Municipality Village Makho, near the Chorokhi River, numerous persons™® who had
obtained construction permits for setting up fish pond, actually are illegally utilizing the mineral resources
and are damaging the environment. Among them, in two cases the damage falls under ‘critical’ category
and the case materials contain the signs of a crime.”

In addition to the afore-mentioned cases, in one of the cases™ examined by the PDO during the reporting
year it has been identified that during 2017-2020, the Department of Environmental Supervision in Thilisi,
on the territory of Digomi Experimental Farm, has identified 38 law violations involving the pollution of
the territory with construction and materials and inert materials.

The listed examples demonstrate that in addition to responding to citizens' complaints or information
disseminated via public sources, the supervision authority should proactively and at certain periodicity
carry out inspection on the above-mentioned and other large and problem sites/territories; especially
that, as practice shows the facts of breaching environmental legislation in such cases are usually
systematic.

Proposals

To the Parliament of Georgia:

" Modify threshold indicators for the activities envisaged under the Environmental Assessment
Code | and Il Annexes considering the area of the country and other specificities, among them,

739 Determine a specific time schedule for monitoring the levels of noise and the concentration of inorganic and cement
dust at nearest residential homes, submitting the schedule to the MEPA. After agreeing with the MEPA, determine
concentrations of inorganic and cement dust, as well as the level of noise, and if they are found to be excessive, determine
additional mitigation measures; manage derived waste.

740 Machakhela, LLC, individuals: M. Ts,; O.T,; G.T.: R.B.

71 Department of Environmental Supervision Letter DES4 20 00029326, 27/05/2020.

742 Application of citizens N26643/20.
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reduce/cancel urban development projects related indicator, as well as introduce screening
requirement for sand and gravel mining activity;

B Introduce in the Georgia Administrative Violations Code the liability for breaching the rules for
placement, transportation or processing of dust-producing materials throughout all
municipalities;

B Continue and carry out active and effective parliamentary supervision over Namakhvani HPP,
among them, based on the Rules of Procedure, 37 Article 3 Paragraph, by examining the activities
of government entities in relation to the Namakhvani HPP project and produce a relevant
conclusion.

Recommendations

To the Government of Georgia:

B Ensure timely review and passage of draft normative acts submitted for review with the aim to
make monitoring of the safety of the internal natural gas network more stringent.

To the Minister of Environmental Protection and Agriculture, to the Minister of Economy and Sustainable
Development:

" Until consensus is reached about the Namakhvani HPP Project, conduct public, matter-of fact
and result oriented dialogue, including in mass media, with local residents, professional groups
and experts.

To the Minister of Environmental Protection and Agriculture of Georgia:

® In each case ensure effective enforcement of the regulations related to the EIA system;

B Examine the challenges related to the quality of EIA reports and identify best effective measures
and carry out all necessary activities for implementing them to ensure quality improvement and
control;

® Do not issue condition-based environmental decisions if a project requires additional studies;

B Complete activities for the approval of the Voluntary Code —Best Agricultural Practice for
Ammonium Emission Reduction into a binding legal act by the end of 2021.

" Initiate a draft law on industrial emissions at the Parliament of Georgia by the end of 2021.

To the Minister of Economy and Sustainable Development of Georgia:

®  Develop on a timely basis state energy policy in accordance with Article 7 of the Georgian Law
on Energy and Water Supply and conduct all necessary procedures for its approval by the
Parliament.
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To the State Sub-Agency Department of Environmental Supervision:

Conduct the inspection of problem sites in Zestaponi Municipality, Kaspi town, Poti city, Khelvachauri

Municipality, in 2021, and inform local residents about the results of the inspection and conducted
measure.
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14. The right to work

14.1. Introduction

The right to work is recognized and protected under the Constitution of Georgia,’* as well as international
acts.™ The protection of this right is especially important in any democratic state. The labor legislation
reform was a prominent development in 2020. In particular, granting a full mandate for the oversight
over the protection of labor rights to the Labor Inspectorate’® Since January 1, 2021, the Labor
Inspectorate, LEPL has been empowered to inspect workplaces without employer’s consent, with the aim
to detect breaches of the provisions of the Labor Code of Georgia and the Law of Georgia on Public
Service and to impose respective sanctions in case of detection of breach. The Public Defender of Georgia
will closely oversee the effectiveness of the activities of the Labor Inspectorate, LEPL under its new
mandate. Along with the afore-mentioned, according to the amendments to the Labor Code of Georgia
passed by the Parliament on September 29, 2020, the scope of the prohibition of discrimination has been
broadened, provisions governing the relations during the pre-contractual stage, leave, night shift, shift
work and night work, breaks, etc. have been stipulated exhaustively. The concept of an intern was defined
and the provisions governing the goal of internship, remuneration and the duration of internship have
been introduced.

The stringent restrictions introduced in Georgia in 2020, following the spread of COVID-19 had direct
impact on the realization of the right to work in Georgia. Workers in the tourism and various service
sectors lost jobs as a result of the suspension of operations and/or significant reduction of income of
business entities. The entities engaged in economic activity who were authorized to continue operations
during the pandemic had to comply with special requirements for protecting occupational safety. To
prevent the spread of the COVID-19 infection at workplaces, the Labor Conditions Inspection Department
(presently the Labor Inspectorate, LEPL), along with other competent authorities, actively monitored the
fulfillment of the recommendations™ approved by the Ministry of Health for various sectors.

743 The Constitution of Georgia, Article 26.

744 The European Social Charter, International Covenant on Economic, Social and Cultural Rights, etc.

74> The Law of Georgia on the Labor Inspectorate; the Organic Law of Georgia on the Amendments to the Organic Law of
Georgia the Labor Code of Georgia, available at:< https://bit.ly/3fs8JJ) > [accessed 30.03.2021].

746 The Minister of Labor, Health and Social Affairs of Georgia Order N201 227/m dated May 29, 2020 on the Approval of
Recommendations for Preventing the Impact of COVID-19 at Workplaces; The Minister of Labor, Health and Social Affairs
of Georgia Order N201-56/6 dated June 6, 2020 on the Approval of the Rules and Procedures for Monitoring and Control
over the Fulfillment of the Recommendations developed by the Ministry of the Internally Displaced Persons from the

Occupied Territories, Labor, Health and Social Affairs of Georgia for the Prevention of the Spread of COVID-19 infection
caused by the novel coronavirus (SARS-CoV-2), at workplaces, Annex N 1, Article 1, Paragraph 2.
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14.2.The pandemic and labor rights

Due to the spread of COVID-19, the stringent restrictions in the country were implemented in two stages,
during the state of emergency’ and after the termination of the state of emergency™. The restrictions
were manifested, among others, by the suspension of certain economic activities and the public transport
movement, which had direct effect on the realization of labor rights in the country.

The imposed restrictions had massive impact on labor rights of individuals employed in the private sector,
and they were rendered especially vulnerable due to the absence of the unemployment benefit. Some of
the organizations were compelled to suspend activities and this, naturally, affected the individuals
employed there. Furthermore, according to various sources, there were the cases of unjustified dismissal
of employees from certain jobs, and/or termination without compensation, laying off on unpaid leave for
an unspecified period, assigning overtime work without remuneration, unilaterally amending substantive
provisions of labor contract, and other alleged violations.

The pandemic related restrictions affected the public sector as well, where major part of the work
continued remotely. Although, the Public Defender’s Office of Georgia has not become aware of the facts
of the restriction of labor right in the public sector following the imposed restrictions have not come to
the attention of the.

The Public Defender of Georgia has no powers to directly respond to the cases of the violation of labor
rights in the private sector, except for the cases of discrimination.” Pursuant to the regulations applicable
prior to January 1, 2021, the Labor Conditions Inspection Department of the Ministry of Labor, Health and
Social Protection did not have the mandate of effective oversight over the protection of labor rights (other
than occupational safety norms) either, and thus court was the only mechanism for the protection of
labor rights for workers.

The Ministry of Health designed special recommendations to maintain the continuity of operations of
business entities engaged in various economic activities while preventing the spread of COVID-19 at
workplaces during the pandemic.™ To raise awareness of employers and workers about these

747 The Government of Georgia enacted the Decree N 181 on the Approval of the Activities for the Prevention of the Spread
of COVID-19 in Georgia .

748 On May 22, 2020, based on Article 453(1) of the Law of Georgia on Public Health, the Decree of the Government of
Georgia N 322 on the Approval of the Rules of Isolation and Quarantine was published.

74 The Organic Law of Georgia on the Public Defender of Georgia, Article 3(1).

750 The Minister of Labor, Health and Social Affairs of Georgia Order N201 227/c dated May 29, 2020 on the Approval of
Recommendations for Preventing the Spread of COVID-19 at Workplaces.

The Minister of Labor, Health and Social Affairs of Georgia Order N201-56/6 dated June 6, 2020 on the Approval of the
Rules and Procedures for Monitoring and Control over the fulfillment of the Recommendations developed by the Ministry
of the Internally Displaced Persons from the Occupied Territories, Labor, Health and Social Affairs of Georgia for Preventing
the Spread of COVID-19 Infection Caused by the Novel Coronavirus (SARS-CoV-2) at Workplaces, Annex N 1, Article 1,
Paragraph 2.
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recommendations, with a goal to grant or decline permits to businesses for continuing operations, 88,731
joint activities were conducted as part of more stringent monitoring over the compliance with the Ministry
of Health recommendations, by the Labor Conditions Inspection Department, the National Food Agency,
the Environmental Supervision Department, sub-agency, the Revenue Service, municipal inspection
offices in the regions and the Ministry of Internal Affairs of Georgia, among them, 67,275 awareness-
raising activities.” As a result of monitoring, 11,817 entities obtained a permit to continue operations,
3,882 entities did not meet the afore-mentioned requirements, while 5,592 entities were found not ready
for continuing operations. Moreover, 151 entities were penalized for the breach of the norms prescribed
by the protocol. The given data indicate that the competent authorities in Georgia performed extensive
oversight aimed at the protection of occupational safety norms at workplaces during the pandemic.

It is important to also note that the Constitutional Court of Georgia, subsequent to the entering
amendments in the Law of Georgia on Public Health on May 22, 2020, reasoned on the constitutionality
of delegation of the powers to regulate labor rights to the executive government pursuant to Article 453(1)
of the same Law (under the referenced provision, the government acquired powers to prescribe the rule
of isolation and/or quarantine, and determine quarantine measures under this rule. The restriction of
labor rights was envisaged as one of the quarantine measures) and deemed that it was unjustified to
govern the matters regulated by the Organic Law (even if the Organic law itself refers to the option of
the regulation of a specific topic by a law) under a law. The Constitutional Court clarified that regulating
the matter in this manner is contrary to both the general function and purpose of the delegation of
powers and the constitutional logic to govern a relevant specific topic under the organic legislation.”>

14.3.The activities of the Ministry of Labor, Health and Social Affairs Inspection
Department

In 2020, the Labor Conditions Inspection Department of the Ministry of Labor, Health and Social Affairs
performed inspection of labor conditions based on the Organic Law of Georgia on Occupational Safety
of considerably less entities (169 sites) as compared to the previous year.”* Although, it should be taken
into account that pursuant to Article 2(2) of the Organic Law of Georgia on Occupational Safety, during
the state of emergency the above-mentioned Law was not applicable to labor activities. Furthermore, the
Labor Conditions Inspection Department was in charge of monitoring the fulfillment of the Ministry of
Health recommendations for preventing the spread of COVID-19 infection at workplaces.”*

751 The Labor Inspectorate, LEPL, Letter N 09/318 dated February 16, 2021.

752 Paata Diasamidze, Giorgi Chitidze, Edward Marikashvili and Lika Sajaia vs the Parliament of Georgia and the Government
of Georgia, the Constitutional Court of Georgia Decision N21/1/1505,1515,1516,1529 dated 11.02.2021.

753 In 2019, the Labor Conditions Inspection Department inspected 558 entities for occupational safety, available at:
<https://bit.ly/2PIr4as>[accessed 30.03.2021].

754 The Minister of the Internally Displaced Persons from the Occupied Territories, Labor, Health and Social Affairs of
Georgia Order N201-56/6 dated June 6, 2020 on the Approval of the Rules and Procedures for Monitoring and Control
over the fulfillment of the recommendations developed by the Ministry of the Internally Displaced Persons from the
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The increasing of the number of labor inspectors and the upgrade of material and technical resources of
the Office was a positive development during the reporting period.”> Compared to prior years, the
number of fatalities following workplace accidents has declined, although the facts of the breach of
occupational safety norms was discovered at all inspected sites. Accordingly, the Labor Inspectorate, LEPL
should work more intensively.

As for the facts of the breach of labor legislation (other than occupational safety norms) during the
inspection of labor conditions, it should be noted that a fairly small number of sites were inspected as
part of the limited mandate. Hence, the results may not be a representation of actual challenges in this
field in Georgia.

14.3.1.  The state of the compliance with the occupational safety norms

The violations of occupational safety norms were identified at all sites inspected by the Labor Inspectorate
in 2020. It can be seen following the examination of the inspection documentation that at sites involving
heavy, harmful or dangerous jobs the employers predominantly do not try to identify threats at
workplaces and in working space, to assess and manage resultant risks, they do not provide trainings
and instruction guidance, employers do not use personal protection gear/the cases of breach of the
Technical Regulations on Safety Requirements for Working at Heights approved under the Government
of Georgia Decree N 477 dated October 27, 2017 is frequent.

In 2020 there were 39 fatal occupational accidents and 249 occupational injuries. Out of the occupational
accidents 2 are massive, 57 are serious and 192 are moderate. It is important to note that for the past two
years following 2018, the indicator of fatalities at workplace is falling (there were 59 fatalities at workplace
in 2018, and 45 ones in 2019) 7%; this can be linked to the establishment of the body in charge of oversight
over the compliance with occupational safety norms™7 or to the suspension of employment due to the
pandemic.

Occupied Territories, Labor, Health and Social Affairs of Georgia for the Prevention of the Spread of COVID-19 infection
caused by the novel coronavirus (SARS-CoV-2) at workplaces, Annex N 1, Article 1, Paragraph 2.

755 The Letter of the Ministry of the Internally Displaced Persons from the Occupied Territories, Labor, Health and Social
Affairs of Georgia N 01/902 dated January 22, 2021 and the Labor Inspectorate, LEPL Letter # 09/525 dated March 12, 2021.
According to the information provided under the Labor Inspectorate, LEPL Letter #09/525 dated March 12, 2021, there are
112 positions of labor inspectors stipulated (of these, 26 under territorial offices) as of the time of receiving information, 54
labor Inspectors were employed.

756 See the Labor Conditions Inspection Department performance 2018-2019 reports, available at: < https://bit.ly/2052SPa
>[accessed 25.02.2021].

757 The Law of Georgia on Occupational Safety, Article 27, Paragraph 2.
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The highest number of workplace injuries is found in the processing industry sector.”® According to the
authority, for non-compliances identified during the inspection of the occupational safety norms, in all
cases during the initial inspection the Labor Conditions Inspection Department used an administrative
penalty —warning and prescribed a reasonable timeframe for rectifying the breaches. 8% of the entities
inspected at repeated inspection were found to have fully rectified non-compliances, other entities were
fined and were given deadline for fixing non-compliance. Over the past two years, along with other
sanctions imposed on inspected entities, in 103 cases the decision on the suspension of the operations
was made due to critical non-compliance.”

The afore-mentioned data indicate that employers fail to implement relevant preventive measures for
occupational safety of employees and other individuals; hence, the Labor Inspectorate, LEPL should ramp
up its inspections to maximally reduce expected hazards. The staffing of the Labor Inspectorate, LEPL,
especially of its territorial bodies should be completed on a timely basis, to ensure effective performance.

14.3.2. Oversight over the state of the protection of labor rights

As a result of inspection conducted for the examination of the state of the labor rights in 2020, it has
been identified that the most common violation was the non-payment of salaries to employees.
Furthermore, 12% of breaches entail alteration of substantive provisions of labor contract without
agreeing with an employee. As a result of monitoring conducted by the competent authority based on
the consent of employers, the following cases were also detected: failure to pay workers for sick leave
time, the infringement of the rule of taking leave, employees were not familiar with the content of
contracts, and/or internal regulations of the organization, failure to pay for overtime hours worked.

758 Inquiry process into several accidents is ongoing and the referenced data may be modified, the Labor Inspectorate,
LEPL Letter N 09/318 dated February 16, 2021.
79 Ibid.
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Relevant recommendatory directions were issued to each inspected entity and only two companies acted
upon those directions.”6

There were frequent occasions of spreading information about breaching labor rights in the private sector
due to the pandemic related restrictions in the country (sending employees on unpaid leave an unspecified
period, the cases of dismissal without justification and/or without compensation, the facts of unilaterally
altering substantive provisions of a labor contract, assigning overtime work without remuneration, etc.).
Nevertheless, only 32 complaints have been registered for the facts of breach of labor rights at the
Ministry of Labor, Health and Social Affairs Labor Conditions Inspection Department.’® The low number
of complaints might be due to limited mandate of the Labor Conditions Inspection Department of the
Ministry of Labor, Health and Social Affairs. In particular, prior to January 1, 2021, the Department, the
authority in charge of the protection of labor rights did not have the powers to monitor the protection
of labor rights (except for the occupational safety norms) without the consent of employers and even in
cases when it performed such monitoring, its authority was limited solely to issuing non-binding
recommendations.

In 2020, the inspection authority inspected 14 companies (employers who agreed to monitoring). Of
these, 6 companies are operating in the healthcare sector, 3 are operating in wholesale and retail trade
sector, and 2 — construction and installation companies, and the remaining ones operate in the production
and services sector. The Public Defender of Georgia hopes that following the amendments to the Labor
Code of Georgia on September 29 to grant full mandate to the Labor Inspectorate’ will be effectively
used by the inspection authority. Furthermore, it is important to carry out intensive awareness raising
campaigns to raise the awareness of workers about the mandate of the Labor Inspectorate, LEPL.

Recommendations
To the Labor Inspectorate, LEPL:

B Timely complete the staffing of the Labor Inspectorate, LEPL, including of its territorial offices;
" Conduct effective awareness- raising campaign directed at workers about the mandate in the
area of the protection of labor rights applicable from January 1, 2021.

760 |bid.

761 | abor Inspectorate, LEPL, Letter N 09/318 dated February 16, 2021.

762 The Organic Law of Georgia on the Amendments to the Organic Law of Georgia the Labor Code of Georgia, available
at: < https://bit.ly/3fs8J)) >[accessed 30.03.2021].
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15. The right to healthcare

15.1. Introduction

The novel coronavirus has become a serious threat to humanity and countering it has turned into the
topmost priority of the governments of every nation. In 2020, the pandemic further aggravated the
situation in the healthcare sector in Georgia, and has created more obstacles in the realization of the right
to healthcare.

Along with numerous difficulties resulting from COVID-19 entailing effective management of increased
flows of patients, the provision of quality and timely medical services, provision of complete and detailed
information to the public and implementation of effective preventive measures, the healthcare sector
faced many other challenges. In particular, the inefficiency of the mechanisms for the protection of
patients’ rights remained a problem, during the pandemic the lack of highly qualified support medical
staff became even more pressing. Despite a series of measures, access to quality and cheap medicines
was still an issue, furthermore, a unified state program for medical treatment of cancer patients, including
in the area of prevention and rehabilitation, was not developed.

15.2.The COVID-19 and the healthcare system

The pandemic is a heavy burden for the healthcare system of any state. Over the decades, health systems
and social programs across the world have been weakened and overstrained due to inadequate
investments and hence, the response to the pandemic, considering its severity and duration, was
accompanied by a number of problems.”® Like many other countries, this has become a major challenge
for the healthcare system of Georgia.

In spring, 2020, as a result of the measures implemented by the Government of Georgia™, the number
of confirmed COVID-19 cases during spring and summer of 2020 was low, epidemiological situation was
manageable and predictable; although, there was a spike in new cases from autumn, mortality rate
increased as well.”s>

Despite implemented measures, at the initial stage of the pandemic a number of problems related to
access to medicines as well as various medical services were identified. Specific state medical programs

763 The UN Committee on Economic, Social and Cultural Rights, available at: < https://bit.ly/3sEyvOK>[accessed 31.03.2021].
764 The Interagency Coordination Council, as well as an operational headquarters for emergency management was

founded; representatives of all relevant entities were involved in the operations of these bodies. Within the framework of
the operational headquarters, the Office of the National Security Council was tasked with the design of a scheme for the
management of the state of emergency at central and regional levels. Pursuant to the developed scheme, local
headquarters were established in 10 regions of Georgia, available at: < https://bit.ly/2QSfwIM >[accessed 31.03.2021].

765 Available at: <https://bit.ly/2PozX9x >[accessed 31.03.2021].
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had flaws. The Public Defender of Georgia made a statement¢ about the above listed problems. There
was a delay in the provision of healthcare services, resulting in the lack of required medical services
(diagnostic tests, ventilators, personal protective equipment for medical staff, medical masks). Although,
it is commendable that the government gradually eliminated these deficiencies.

During the pandemic the ease of search for disease related information (including, accurate and authentic
statistical data), possibility of obtaining and disseminating such information is important. Furthermore,
the accessibility of information should not result in breaching the right to confidentiality of personal health
information. In this respect, the launch of the special informational government website www.StopCov.ge
where various virus related information was posted was an significant step. Despite introducing this new
portal, in the opinion of the Public Defender, it has been and is important to develop versatile, evidence
based communication channels for informing residents more intensively about the methods for
protecting themselves and their families during the pandemic. National, regional and local health
communication specialists should focus on the creation of a flexible, viable informational system to ensure
regular delivery of updated information about risk to the residents and target groups.

In late October, 2020, a centralized management mechanism, the so-called “Central Online Clinic" was
established. Its goal was to monitor patients with COVID-19 diagnosis as well as their contacts/individuals
in self-isolation at their homes; the online clinic is still operational. The duties of the clinic include distant
oversight of patients, and taking immediate measures in case a patient’s condition worsens.”®” The Central
Online Clinic receives information about cases from the 112 Center. As soon as this clinic started
functioning, patients said that they encountered difficulties while making initial phone calls due to long
waiting time. Although, according to the information provided to the Public Defender’s Office by the
organization, during that period average waiting time was 314 seconds (about 5 minutes).”® According
to the standard’® applicable in 2020, the Emergency Situations Coordination and Urgent Assistance
Center was required to respond immediately to the calls from 112, the Public Safety Command Center, a
legal entity of public law of the Ministry of Internal Affairs and to transfer the callouts within no later than
2 minutes to a nearest available ambulance crew. Although, the time of arrival to an address (from the
transfer of the callout to an ambulance crew to their arrival at a patient’s location), according to a standard
applicable in 2020, as well as currently, is not prescribed by the protocol and depends on the distance
between the location of the crew and that of the patient. It should also be mentioned that by the end of
2020, when the daily indicator of detection of new infection cases was high throughout Georgia (except
for the occupied territories) the time of the arrival of an ambulance at a COVID-infected/potentially

766 Available at: <https://bit.ly/2XzsgFa>[accessed 31.03.2021].
767 Available at: <https://bit.ly/3m702nl>[accessed 31.03.2021].
768 Public Safety Command Center, 112's Director’s Order N22940656 dated November 11, 2020.

769 The Order N N212-65/m dated July 13, 2020 on determining a work standard for contracted employees of the Medical
Support and Calls Management Department’s Management and Hospitalization Unit (Control Unit) of the Legal Entity of
Public Law Emergency Situations Coordination and Urgent Assistance Center.
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infected patient’s location, according to the information provided to the PDO, varied by districts/by
geographical availability and was on average 38 minutes.’”

The government made a decision,””" considering the aggravated epidemiological situation in the country
due to the pandemic, to temporarily suspend state funding of specific medical services stipulated under
the State Universal Healthcare Program, from November 10 2020 to March 1, 2021. The assessments of
various international institutions on this matter are worthy of attention -

e "..COVID-19 has long-lasting impact on our health...], [...28 million elective surgeries across the
globe may be cancelled during 12 weeks of peak disruption during the COVID-19 pandemic.
Study indicates that each extra week of disruption is associated with 2.4 million cancellations.
38% of global cancer surgery has been postponed or cancelled. Backlog could take 45 weeks
to clear. “Cancelling elective surgery at this scale will have substantial impact on patients and
cumulative, potentially devastating consequences for health systems worldwide. Delaying
time-sensitive elective operations, such as cancer or transplant surgery, may lead to
deteriorating health, worsening quality of life, and unnecessary deaths. Around the world, the
cancellation or postponement of routine procedures risks widening the gap in access to health
services. Disadvantaged and marginalized people face worsening health inequalities as a result
of the difficult choices made by hospitals in response to the pandemic...]."77?

The afore-mentioned restrictions have resulted in limited affordability of often essential medical services,
thus compromising the health of the population.

Along with the above-described problems during the pandemic, the cases of late hospitalization and
treatment, in some cases -- fatalities during October-November, 2020 merit particular attention.”? The
Public Defender deems that all such cases should be examined in a fast and effective manner and systemic
recommendations should be developed about the improvement of the quality of management of COVID-
19 cases based on the analysis of results. For the fulfillment of this objective, the formation of a Team of
Experts’* last year, under the Order of the Minister of Health was an important event; the duties of the
team entailed/entail clinical audit of COVID-19 infection cases and the development of methodology and
recommendations for the improvement of the quality of management of new cases based on the results
of the analysis. In the opinion of the Public Defender, developing guidance documents by this team is of
critical importance for stopping the pandemic and for comprehensive management of the cases.
Unfortunately, despite attempts, we were unable to obtain information about problems identified and

770 Emergency Situations Coordination and Urgent Assistance Center, LEPL Letter N212/3964 22.12.2020.

1 The Government of Georgia Decree N 688 dated November 19, 2020 on the Amendments to the Government of Georgia
Decree N 36 dated February 21, 2013 on the Measures for Moving to the Universal Healthcare.
772 Available at: <https://bit.ly/3e25WpW >[accessed 31.03.2021].

73 Available at: < https://bit.ly/3kHma88 > [accessed 31.03.2021].
7 The Minister of Labor, Health and Social Affairs of Georgia Order N2 01-482/ dated September 24, 2020.
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specific recommendations developed by this team.””> Considering major public interest towards this topic,
it is important to timely share conclusions made by the team of experts with medical personnel as well as
with the general public. The Public Defender made a statement about this topic on December 5, 2020.776

In addition to general recommendations by the afore-mentioned Commission and experts, the Public
Defender is of the opinion that it is crucial for the Ministry to comprehensively look into whether there
were cases of infringements on the part of medical staff in the course of the provision of medical services
and follow up with relevant individual response on all those cases when the families of those who died of
the novel coronavirus spoke about late hospitalization and delayed medical treatment of their family
members. Moreover, considering particularly high public interest towards this topic, the Ministry should
also inform the public about implemented measures and relevant outcomes.

At this stage the government should continue the implementation of fast and timely measures for
stopping the pandemic considering recognized human rights principles and standards. Furthermore,
current evidence indicates that the acceptability of COVID-19 vaccine in the world varies between 55%
(Russia) and 90% (China)?”, while in Georgia, according to the study implemented by WHO and UNICEF
in December, acceptability of vaccination is 56% in case the vaccine will be accessible and
recommended,””® which is a fairly low indicator. Thus, currently, along with preventative measures, the
government should also carry out timely and effective activities for awareness raising and informing the
public about vaccination.

15.3.Challenges in the primary healthcare during the pandemic

Back in 2019, a document about the role of the universal healthcare program for the improvement of
access of population to medical services was developed with WHO support’. The provided
recommendations envisaged scaling up of the provided medical services that entailed offering more
preventative, human centered services and the enhancement of functional capacity of nurses in primary
healthcare facilities. The conducted study has revealed that the lack of compliance control and motivating
inconsistent payment affects the overall capacity of the system. Moreover, high out-of-pocket payments
have had a disproportionate effect on the poorest population, giving rise to increased poverty and
sometimes catastrophic healthcare costs. Against the background of considerable rise in the number of
COVID-19 infected people™, better performance of the primary healthcare has become key. Despite a
number of measures implemented by the state, among them, designing new protocols, training staff of

775 The Ministry of the Internally Displaced Persons from the Occupied Territories, Labor, Health and Social Affairs of Georgia
Letter N201/1862 10.02.2021.

776 The Statement of the Public Defender of Georgia, available at: <https://bit.ly/3cA7Qgb>[accessed 31.03.2021].

17 Lazarus, J.V., Ratzan, S.C, Palayew, A.et al A global survey of potential acceptance of a COVID-19 vaccine. Nat
Med (2020), available at:< https://go.nature.com/3fuRaZl>[accessed 31.03.2021].

78 The Government of Georgia Ordinance N 67 dated January 21, 2021 on the Approval of the National Plan for COVID-19
Vaccine Implementation in Georgia, 46.

73 Primary Healthcare in Georgia: 6 years from the start of the Universal Healthcare Program in Georgia, available at:
<https://bitly/3pEglts>[accessed 31.03.2021].

780 Available at: <https://bit.ly/2NBiiub > [accessed 31.03.2021].
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primary healthcare facilities, reforming primary healthcare and the improvement of management, as well
as enhancing well-functioning infrastructure and socio-economic conditions of personnel, remains a
challenge. In the opinion of the Public Defender, it is important to meet immediate needs related to
COVID-19 and at the same time bolster essential healthcare services.

15.4.Qualified medical support personnel

With the spread of the COVID-19 pandemic the need for qualified physicians and the lack of nurses has
become prominent. In Georgia there are only 0.6 nurses per physician, while in European countries — 2
to 5 nurses. As a result, Georgian physicians are 3-5 times less productive compared to their European
colleagues which means that they serve less patients.”’

According to the studies conducted in 2019, support medical personnel work for over 40 hours and their
84.6% receive less than GEL 500 salary, while 100% do not get paid for overtime work performed on
working days or days off. There is no regulation about the level of difficulty of work and the workload of
workers either at the private or the state level.”® According to a new research, support personnel faced
the same problems in 2020 like 2019, although the pandemic further aggravated their situation. During
a pandemic and crisis nurses play significant role in public healthcare response, they provide direct (along
with physicians) assistance to patients and reduce the risk of effect of infectious diseases. The experience
of nurses and their satisfaction with working conditions is important for the quality of rendered medical
services. While low number of nurses has negative impact on the healthcare system and medical services
provided to patients.

To develop human resources of nurses and enhance their education, the National Council for the
Development of Nursery has been established at the Ministry of Health; furthermore, the Nursery
Development Strategy has been approved. Still, it should be noted that during 2020 the Council has
not implemented any activities and it requires substantive update.

Hence, the implementation of evidence based policy in the direction of the human resources of nurses,
ensuring equal access of the population to qualified and motivated nurses, enhancement of interagency
cooperation for the development of human resources of nurses remains a challenge. The Public Defender
deems that the Nursery Development National Council should become more active, furthermore,
functional and working standards of nurses/medical assistants should be developed in a timely manner,
a sustainable system for continuous professional development and professional regulation should be
established.”

781 Research — the Healthcare Sector in Georgia 2020, "Galt & Taggart" Available at: <https://bit.ly/3jvXX52 >[accessed
31.03.2021].

782 The Solidarity Network Study The Working Conditions of Nurses in Georgia, Tbilisi, 2019.

783 The Solidarity Network Study Minimum Wages of Nurses, Thilisi, 2021.

84 The Government of Georgia Decree N 334 on the Approval of Nursery Development Strategy.

785 The Public Defender of Georgia, 2019 Parliamentary Report, Thilisi, 2020, 282.
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15.5.Patients’ rights

Ensuring the quality of medical services and legal regulation of medical activity contributes to the
enhancement of effectiveness of the healthcare system and raised confidence of patients.’® Patient’s
opinion and satisfaction is a criterion used for the assessment of the quality of provided service; it also
presents a medical service from the viewpoint of a patient.

The Public Defender noted back in the 2017 report that there is a delay in the examination of citizens'’
applications at the Professional Development Council, furthermore, applicants are unable to participate
in the process of review/examination of applications.” The recommendation on rectifying the deficiencies
was provided to the entity. The Professional Development Council has partially rectified the deficiency. In
2020 State Regulation Agency for Medical and Pharmaceutical Activities’ procured review services from
the Thilisi State Medical University, the inspection team monitored the fulfillment of the contract.7®
Although, Thilisi State Medical University, LEPL, was fined several times due to submitting incomplete
conclusions or delayed submission thereof, and the delay in the review of applications and complaints
remains a problem. The records management procedure within the Agency should enable the review of
patients’ applications/complaints based on high level protection of their rights and fast and objective
resolution of cases.

15.6.Access to and the quality of medicines

Access to medicines is paramount for maintaining health or overcoming disease. Still, 2 billion individuals
in the world have no access to basic medicines.” High cost of medicines is among the reasons why poor
individuals are unable to obtain necessary medicines. Notably, better access to medicines may save 10
million lives a year across the world.™

According to the National Statistics Office of Georgia, prices have increased by 9.7 percent in the
healthcare sector.”? Based on the Public Defenders’ recommendation, the Competition Agency, LEPL, was
tasked to develop an annual action plan for detecting and monitoring of unlawful competition on the
pharmaceutical market’:. The plan envisaged the assessment of the competitive environment of the

786 Wilson L. and Goldschmidt P. Quality Management in Health Care. McGraw Hill Book Company, Sydney. 1995; 1-731:
Fiscella K., Meldrum S. et al. Patient trust: is it related to patient-centered behavior of primary care physicians? J.Med.Care.
2004; 42(11):1049-1055.

787 The Public Defender of Georgia, 2017 Parliamentary Report, Tbilisi, 2018, 218.

788The Regulation Agency for Medical and Pharmaceutical Activities provides organizational-technical support to the
activities of the Professioan| Development Council.

789 State Procurement Contract N22020-12/d, February 10, 2020

790 Available at: < https://bit.ly/3sDYWUI > [accessed 31.03.2021].

791 Report of the Special Rapporteur on the right of everyone to the enjoyment of the highest attainable standard of physical
and mental health, 11 August 2008, A/63/263, p.15.

792 Available at:< https://bit.ly/39wZ5Sa >[accessed 31.03.2021].

733 The Parliament of Georgia Resolution N23148-@U on the Report of the Public Defender of Georgia about the Situation

of the Human Rights and Freedoms in 2017 in Georgia.
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pharmaceutical market in 2020. Moreover, an introduction of an electronic platform for monitoring the
prices of pharmaceutical products was scheduled by the end of the year. Although, COVID-19 and ensuing
circumstances affected the process of interactions with the donors and the technical process of the
implementation of the platform and thus the deadline for the action plan implementation was extended
to the end of 2021.7%

According to the Public Defender, the delay in the assessment of competitive environment on the
pharmaceutical market, in issuing relevant recommendations and in the launch of an electronic platform
for monitoring prices of pharmaceutical products has negative impact on effective and timely measures
for the regulation of the prices of medicines by the government.

From 2017 the government started the state program for the provision of medicines for chronic

diseases.” The review’?®

of the program performed by subject matter experts has revealed that the state
program fails to ensure the access to quality, safe, effective and rationally selected medicines for
beneficiaries. The recommendations from the compliance audit’”’ of the same program concern
enhancing effectiveness of monitoring mechanisms in the procurement of medicines, logistical services

and expenditures.

The quality, efficacy and safety of pharmaceutical products in the medical treatment process are the
indicators that, along with other, equally important factors, determine the quality, duration of treatment,
and ultimately, the quality of medical services. For years, the government has been taking steps to protect
the pharmaceutical market from falsified, defective, spoilt, expired medicines as well as the medicines that
are not authorized for the Georgian market.””® Steps have been taken for the introduction of basic
standards of pharmaceutical products and active pharmaceutical ingredients. Starting from July 1, 2019,
permit for local pharmaceutical manufacturing or permit for additional activities is granted only in case
the company is found to be in conformity with Georgia national GMP (Good Manufacturing Practice)
standard and based on the verification of compliance. Furthermore, the holder of pharmaceutical
manufacturing permit is required to ensure manufacturing in compliance with the Georgia National GMP
(Good Manufacturing Practice) international standard from January 1, 2022. The Public Defender deems
that despite positive steps taken by the government in this direction, the full-fledged enforcement of the
national GMP remains a challenge. The extension of the effective date of the standard several times

734 National Competition Agency, LEPL Letter 02/33 dated 02/02/2021.
7% The Government of Georgia Decree N 209 dated April 25, 2017 on the Amednemtns to the Government of Georgia

Decree N 638 dated December 30, 2016 on the Approval of State Healthcare Programs for 2017.

796 Review of the State Program for the Provision of Medicines for the Treatment of Non-communicable (chronic) Diseases,
2020, available at <https://bit.ly/3trirv>[accessed 31.03.2021].

797 State Audit Service, Audit Report for the State Program for the Provision of Medicines for the Treatment of Non-
communicable Diseases, 2020, available at: <https.//bit.ly/30Vslbw>[accessed 31.03.2021].

7% The Government of Georgia Decree N 262, dated March 24, 2020, on the Approval of the 2020 Program for State
Control of the Quality of Medicines”.
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should be assessed negatively (this obligation was first postponed to January 1, 2018, and next, to January
1,2022.) 7

15.7.The rights of cancer patients

Oncological diseases represent significant challenge for the healthcare system. Throughout the EU,
annually 3.5 million individuals are suffering from cancer, while 1.3 million die of this disease®®, low and
middle income countries account for over 70% of cancer deaths; they do not have sufficient resources
for the prevention, diagnostics and medical treatment of cancer.

The provision for the needs of cancer patients in Georgia is attained via several state programs; their
design and financing is different.®"" The increase of the amount of reimbursement for non-surgical
treatment and treatment with cancer medicines under the universal healthcare program should be
assessed positively, as part of which®?2 annual amount subject to reimbursement for the treatment of
cancer diseases (chemo, hormonal and radiation therapy) was increased by GEL 8,000. Furthermore,
those using basic package, targeted package (socially vulnerable families with scores up to 70,000,
teachers, people’s artists, IDPs in compact settlements, children deprived of care, beneficiaries of shelters,
etc.) and beneficiaries of veterans’ package are eligible for services worth of GEL 20,000 instead of GEL
12,000. For the beneficiaries of age specific package (children 0-5 years, retirees, children with disabilities,
people with pronounced disabilities, students) the reimbursable amount under the program was
increased from GEL 15,000 to GEL 23,000.

Despite these changes, unfortunately, the government does not consider the Public Defender's
recommendation and still has not adopted a unified state program for cancer diseases. This program and
its effective management would substantially improve the treatment of and access to medicines for cancer
patients (irrespectively of the special status), and would also create opportunities for working on the
prevention of cancer.8% Moreover, the matter of managing side effects and the funding of psychological
services also are left beyond these specific programs.8% It should also be noted that these programs do
not provide complete reimbursement for the needs of patients without a special status which, depending
on financial capacity of beneficiaries, gives rise to unequal and different approach. The patients are

79 The Strategic Plan for the introduction of the Product Manufacturing National GMP (EC-GMP) standard was approved
only in 2018 before the compulsory introduction of Georgia national GMP standard at local enteprises The Government of
Georgia 2010 decision (Decree N2349; 16.11.2010) on the effective date of January 1, 2016 for the compulsory move to the
GMP Standard was postponed to January 1, 2018, and later, to January 1, 2022, for the same reason.

800 Eyrope's Beating Cancer Plan 2021, available at: <https://bit.ly/3cW73a7>[accessed 31.03.2021].

801 State Universal Healthcare Program; referral service; early detection and screening of diseases; oncohematological

services for children paliative care of incurable patients; programs funded from local self-gveronment budgets.

802 The Government of Georgia Decree N 520 dated August 21, 2020 on the Amendments to the Government of Georgia
Decree N 36 dated February 21, 2013 on the Measures for Moving to Universal Healthcare.

803 The Public Defender of Georgia 2019 Parliamentary Report, Thilisi, 2020, 283.

804 The Public Defender of Georgia 2018 Parliamentary Report, Tbilisi, 2019, 196.
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compelled to find additional funds to be able to fill the gap between the sum funded under the program
and the tariff of a medical facility.

15.8.Drug policy
The Public Defender has underscored several times in the parliamentary reports that it is important to
replace the stringent and punitive drug policy with a care and medical treatment oriented approachs,
although this has not been addressed yet.

On March 5, 2021, under the amendments to the Law on Drugs, Psychotropic Substances and Precursors
and Narcological Assistance,® small amounts were determined for 8 drug substances. The previous
redaction of the Law did not stipulate small amounts for these drug substances, therefore, any smallest
amount of such substances was the basis for criminal liability. In this respect, the adopted amendments
are a step forward, although, they are insufficient. Because the law defined small amounts of drug
substances based on a single dose of an irregular user, regular consumers would always be considered
to have committed a criminal offense.

The Public Defender deems that the law-maker should change approach to these specific drug
substances, as well as other drug substances and use a regular consumer’s daily dose for defining small
amount. Such in-depth change will enable us to replace stringent and punishment oriented drug policy
by care and treatment oriented approach, while drug addicts should be regarded as patients, not criminal
offenders.

It is worth noting that the State Anti-drug Strategy recognizes the need for human rights centered
approach.?” In the context of determining the amounts of drug substances, this implies the change of
the current formula to use a daily dose of regular users as a reference, instead of a single dose of an
irregular consumer.

In the last year report, the Public Defender referred to the problematic practice of common courts in
relation to a drug offence; in particular, the low standard of proof when delivering a judgement of guilty
by court. In this respect, the decision of the Constitutional Court®® dated December 25, 2020 was highly
significant during the reporting year. under the mentioned decision the Constitutional Court recognized
unconstitutional the provisions of the Criminal Procedure Code that allow for the delivery of a judgement
of conviction based only on the evidences obtained based on intelligence. The Constitutional Court ruled
that when assessing the lawfulness of search performed based on urgent necessity, the court should
consider the situation as of the time of search without paying regard to the outcome of the search. The

805 The Public Defender of Georgia 2018 Parliamentary Report, Thilisi, 2019, 199-201; The Public Defender of Georgia 2019
Parliamentary Report, Thilisi, 2020, 285 — 286.

806 The Law of Georgia on the Amendments to the Law of Georgia on Drugs, Psychotropic Substances and Precursors and
Narcological Assistance, available at: < https://bit.ly/3IlEF3r > [accessed 16.03.2021].

807 State Anti-Drug Strategy. pg. 5. Available at: <https://bit.ly/31z17Gx> [accessed 16.03.2021].

808 The Constitutional Court of Georgia Decision N2/2/1276 dated December 25, 2020 on the case Giorgi Keburia vs the
Parliament of Georgia, available at: <https://bit.ly/3bR4chO > [accessed 16.03.2021].
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Constitutional Court additionally clarified that law enforcement officers are required to verify the
credibility of received intelligence. At the same time, there should be another fact or information that
indicates to the validity of search, beyond the intelligence. The most important novelty introduced by the
court with this decision is that it has made it mandatory that the search process itself and obtained
evidence should be supported by other neutral evidences, whether a video recording of a search,
testimony of a neutral individual who was present during this investigative measure, or another objective
evidence. Otherwise, evidence obtained based on intelligence should not be admitted to a criminal
case.t® The Public Defender welcomes this decision of the Constitutional Court since it is important for
fair and objective investigation.

Furthermore, it is worth noting that in 2015 the Public Defender of Georgia lodged a constitutional claim
(Registration N 697)8" to the Constitutional Court of Georgia. The claim demanded recognizing those
legal acts unconstitutional through which police officers are authorized to transfer an individual, against
their will, to a forensic institution, for drug testing. The arguments were submitted to the Constitutional
Court justifying the unconstitutionality of the current rule in light of fundamental human rights and
freedoms. It should also be noted that drug testing limits an individual’s freedom guaranteed under
Article 18 of the Constitution of Georgia, as well as an individual’s right not to give evidence against
themselves, since biological material would be used as incriminating evidence against them.
Unfortunately, although the court considered the claim on merit, as of December, 2020 it has not yet
delivered a decision.

Over the past years the Public Defender supported the draft law authored by the National Drug Policy
Platform of Georgia and initiated by the Members of the Parliament of Georgia (A. Zoidze, L. Koberidze,
D. Tskitishvili, S. Katsarava and |. Pruidze) since it was very much in line with objectives laid down in
Georgia's Anti-Drug Strategy. Previous year's Parliamentary reports included the Public Defender’s
proposal to the Parliament of Georgia concerning timely review and adoption of the draft law.®"
Unfortunately, it can be found in the Parliament’s February 18, 2021 Resolution®”? that the mentioned draft
law will not be reviewed by the Parliament of the 10" convocation (2020), since the Parliament did not
deem the continuation of the review advisable. Thus, the process of reviewing this draft law at the
Parliament has been concluded.

809 The Constitutional Court determined for the Parliament of Georgia timeframe of July 1, 2021 by which it has to pass
legislative amendments that will ensure the confirmation that an illegal item obtained as a result of search was possessed
by an accused person using other neutral evidences other than the testimony of a police officer involved in the search.

810 The Constitutional claim of the Public Defender of Georgia on the constitutionality of the so-called “street drug testing”,
available at: < https://bit.ly/38KdpGQ> [accessed 16.03.2021].

81 The Public Defender of Georgia 2018 Parliamentary Report, pg. 201; The Public Defender of Georgia 2019 Parliamentary
Report, 286.

812 The Parliament of Georgia Resolution about advisability of the continuation of the procedure of revewing the draft laws

submitted to the Parliament of Georgia of the previous convocation, available at:<https://bit.ly/3tvKvSr > [accessed
30.03.2021].
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Proposals

To the Parliament of Georgia:

®  Amend the Law of Georgia on Drugs, Psychotropic Substances and Precursors and Narcological
Assistance and define small amounts of drugs based on a daily dose of a regular user, not based
on a single dose of an irregular user;

® |nitiate a draft law on fundamental reform of the drug policy that would be centered on care
about drug users and would be focused on the development of medical services.

Recommendations
To the Government of Georgia:

" Implement consistent and effective measures to ensure unimpeded delivery of state healthcare
programs (dialysis and kidney transplantation, TB management, provision of medicines for
treating chronic diseases) and medical services;

B Develop a unified state program that will ensure timely detection of new cases of cancer,
mitigation of the spread of cancer, accessibility of medical treatment for cancer patients.

To the Minister of the Internally Displaced Persons from the Occupied Territories, Labor, Health and Social
Affairs of Georgia:

B Raise public awareness about the spread of the COVID-19 virus and expected threats, as well as
about the vaccination program and implement effective awareness raising and consultation
measures;

B Publish information about the activities of the Team of Experts in charge of the clinical audit of
infection caused by a novel coronavirus and about developed methodology/recommendations;

B  Develop a clear and result oriented policy document that will set forth functional and working
standards of support medical personnel;

B Improve the mechanisms for procurement, expending and control of medicines envisaged under
the state programs and bringing in line with existing standards.

To the Regulation Agency for Medical and Pharmaceutical Activities:

®  Develop new norms/standards for records management procedure that will stipulate the
obligation to timely submit to the Professional Development Council comprehensive
documentation for medical service quality assessment.

To the Competition Agency:
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®  Develop a report on the detection and monitoring of the facts of unlawful restriction of
competition on the pharmaceutical market;

B Ensure the launch and full-fledged functioning of an electronic platform for monitoring prices on
the pharmaceutical market.
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16. The right to social protection

16.1. Introduction

Like previous years, the assessment of the effectiveness of the Targeted Social Assistance (TSA) Program,
systematic monitoring and the development of a relevant methodology remains a principal challenge
under the social security policy of Georgia. Hence, the recommendation in this area remains the same.

Furthermore, the problem of adequate access to food for disadvantaged population in the regions and
the capital of Georgia persists.

During the reporting period the crisis resulting from the novel coronavirus was a particular challenge. A
temporary cash assistance program was developed for the alleviation of negative social impact of the
COVID-19 pandemic; this is regarded a positive development®®. Temporary assistance was provided to
wage workers who had lost jobs during the crisis, as well as to self-employed individuals who were left
without income. Although, the assistance did not encompass all vulnerable groups and self-employed
individuals and/or those involved in service provision who failed to get registered for compensation by
August 1, 2020 at a dedicated portal created for this purpose; they were left beyond the assistance. The
same goes for the individuals who were unable to receive compensation during the first wave due to the
afore-mentioned reason and after the end of the state of emergency in the country the economic activity
they were engaged in at certain periodicity without tax accounting (e.g., copyright holders whose works
were used for theater performance) was not restored.

Along with the afore-mentioned, vulnerable families who did not have gas supply due to living in villages
or other reasons and were thus unable to consume natural gas were left beyond the government
subsidies®™ envisaged for certain amount of consumed electricity and natural gas. Hence, the families
who had consumed high amount of electricity went over the set limit and despite their needs, were unable
to benefit from the state subsidy assistance "

16.2.The assessment of the effectiveness of the Targeted Social Assistance Program

Due to the economic crisis caused by the pandemic, a concept “the new poor” emerged in the world %
These are the middle class representatives who found themselves in a vulnerable state for the first time.
Parallel to this, as a result of lost income and sustenance, the dependency of poor families on others
increased further. Destitute families have less capacity to cope with this crisis and minimize its impact.8”

813 The Government of Georgia Decree N 286 on the Approval of the Targeted State Program for the Alleviation of the
Damage from the COVID-19 infection caused by the novel coronavirus (SARS-COV-2), 4/05/2020.

814 The Government of Georgia Decree N 220 dated April 3, 2020 on the Approval of the Rule and Conditions for Subsidizing
Utility Costs.

815 £ g., compact settlements of IDPs.

816 Available at: <https://bit.ly/3dgRSs4 >[accessed 14.02.2020].

817 United Nations Children’s Fund (UNICEF) Report Vulnerable Children & Risks in COVID times, May, 2020.
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The number of families registered in the TSA program database and the recipients of subsistence
allowance increased considerably compared to previous years. In particular, as of December, 2020, almost
100,000 more persons benefited from subsistence allowance compared to the previous year.®®
Respectively, the share of the beneficiaries of subsistence allowance relative to total population increased
from 11.5% to 14.1%. Moreover, the number of residents willing to participate in the program increased
by 83,875, although only 51% of those are the TSA beneficiaries. Unfortunately, it is evident that the
number of families willing to receive assistance is considerably higher than the capacity of the program.

It should be noted that during the pandemic crisis assistance appointed following the assessment of
socioeconomic condition of families, and in general, regular verification of families was not stopped,
respectively, the subsistence allowance of families continued automatically. Furthermore, the assistance
amount for children under the age of 16 was increased.®”

According to the study conducted by UNICEF 2 the analysis has showcased that in the long run the TSA
is the most effective mechanism for the provision of regular assistance to the families affected by the
crisis. During the ongoing crisis, as part of the disbursement of cash transfers under the TSA Program a
target group that is poorer than the rest of the population was identified. This was managed without
additional resources and administration efforts, simply by utilizing the information available under the
program.

Although, the TSA does not have effective administration procedures. In particular, the Public Defender
has been emphasizing the problem of the delay in appointing subsistence allowance for years.8?' The
period from the application by a family to getting enrolled in the system and ultimately the transfer of
allowance ranges between 3-4 months. The Social Services Agency, LEPL failed to present a justified
position about the reason why amount is not transferred to families over the additional two months after
the score is assigned following the completion of socio-economic assessment and when they thereby
become eligible for subsistence allowance.®? This further aggravates the situation of beneficiaries, since
except for the allowance itself, additional in-kind benefits are envisaged for the beneficiaries of the TSA
(e.g., soup kitchens, certain medicines, student grants, firewood, utility subsidies) and services (e.g.,
insurance, subsidies for using transport) that are tied to the receiving of subsistence allowance. This
challenge is especially relevant during the ongoing pandemic. In particular, during the first wave of the
disbursement of transfers, families who applied for the targeted social assistance during the ongoing

818 |n 2019 427,383 individuals benefited from subsistance allowance, while in 2020 524,598 individuals. Information is
available on the Social Services Agency, LEPL website: < https://bit.ly/39heBBE > [14.02.2021].

819 Families with scores between 65,000-100,000 receive GEL 50 for each child under the age of 16. With the changes, all
the families with 3 or more children who have less than 100,001 scores will get GEL 100.00 / month.

820 UNICEF Report Georgia Social Protection System Readiness Assessment, May, 2020.

821 The Public Defender of Georgia 2017 Parliamentary Report, Tbilisi, 2018, 230.

822 A poor family becomes eligible for subsistence allowance in the second month after the assignment of a rating score
(when calculating months, a month after a rating score is assigned is regarded the first month)”, the Government of Georgia
Decree N 145 on the Social Assistance, Article 5, 28/07/2006.
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crisis and were assigned relevant®? rating scores, received assistance only for the remaining period
instead of full 6 months?4, since the procedures for getting into the system took several months.

16.3.Access to adequate food/access to soup kitchens

The Public Defender has long been referring to the challenges in the area of access to soup kitchen in
Georgia.®® The Public Defender holds that the majority of municipalities have not studied the needs
related to the access to food for the residents and families within their territories. Therefore, there are no
allocations in the budget for adequate food, leaving considerable number of the residents without this
service.

This problem became more pressing during the pandemic. During the first wave of the pandemic
municipalities stopped operations of soup kitchens. The food was delivered to beneficiary addresses.
During the second wave of the pandemic the PDO solicited information about access to food from the
municipalities®? where transport movement had been suspended under the Governmental decree. It was
established from the obtained information that some municipalities stopped services at soup kitchens
and provided ready/non-perishable food to homes. In one of the municipalities that serves on average
400 beneficiaries, beneficiaries received food through the take away while the transport movement was
suspended in the city. Furthermore, in some municipalities individuals registered at soup kitchens get
food via authorized representatives of such families. As for the individuals with movement related needs,
food was delivered to their homes based on filed applications. It should be noted that in some
municipalities only those living in urban areas were able to use the soup kitchen services. Respectively,
such municipalities failed to provide food to beneficiaries throughout their municipalities.

Therefore, it was identified that municipalities do not have uniform approach and rules for using soup
kitchens. In some municipalities where transport movement was restricted during the pandemic
beneficiaries got food by taking it away from soup kitchens, which was an obstacle for them. Moreover,
application for food and ensuring transport takes certain time which causes delay in the delivery of food
to beneficiaries.

The number of individuals who were willing to benefit from the soup kitchen services was high even
before the pandemic; these individuals are enrolled in additional lists and are unable to benefit from the
program. During the pandemic, access to soup kitchens became complicated even for those in the main
lists. Hence, it is necessary to assess the needs related to access to food.

823 Families with a rating score between 65,000 and 100,001 registered in the database of socially vulnerable families.

824 Under the Government of Georgia Decree on the Approval of the Targeted State Program for the Alleviation of the
Damages from COVID-19 infection caused by the novel coronavirus (SARS-COV-2), compensaiton for such families was
determined for 6 months from January, 2021.

82> The Public Defender of Georgia 2019 Parliamentary Report, Thilisi, 2020, 292.

826 Thilisi, Kutaisi, Rustavi, Gori, Telavi, Zugdidi, Batumi, Poti.
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Recommendations

To the Minister of Internally Displaced Persons from the Occupied Territories, Labor, Health and Social
Protection of Georgia:

B Amend relevant acts to reduce the timeframes for appointing subsistence allowance under the
TSA Program;

®  Develop a regulatory act on updating the TSA program and periodic assessment of its
effectiveness.

To local municipalities:

" Examine the needs in their municipalities related to access to food, among them, in respect of
territorial accessibility throughout the municipality and collect statistical data (develop a
document for assessing the needs related to access to food). Based on this information, use all
available mechanisms to increase relevant budget and to secure additional funds. Furthermore,
when designing lists of soup kitchen beneficiaries, rely on the needs of their families, rather than
the date of registration of beneficiaries; amend relevant acts to ensure this;

" For better administration of access to soup kitchens during the pandemic, develop the rules for
safe delivery and take away of food based on municipality-specific needs.
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17.  The Right to Adequate Housing

17.1. Introduction

The dire situation in the realization of the right to adequate housing in the country is primarily resulting
from the fact that this issue has not been prioritized by the government and due to insufficient efforts
towards resolving the problems. It is important to note that the fulfilment of the commitments related to
the right to adequate housing was among the goals in the National Human Rights Strategy (2014-2020),
although even after 6 years, none of the objectives stipulated in the document have been achieved.®?’
Moreover, none of the government human rights plans envisaged any measures for the fulfilment of the
objectives set out in the Human Rights Strategy. Hence, like prior years, the government does not have
a government strategy and relevant action plan on homeless individuals, there is no comprehensive legal
definition of a homeless person and framework legislation necessary for the realization of the right to
adequate housing. The government does not process information to look into the factors causing
homelessness in the country and to gauge the scale of homelessness; consequently, the government
does not have research-based policy on the prevention of homelessness. There is no unified database,
and in some municipalities — there are no local databases of homeless persons, budgetary and
infrastructure resources are limited, there are no support programs for individuals accommodated in
shelters and residing in social housing, while programs in specific municipalities are ineffective and cannot
ensure the improvement of socio-economic situation of beneficiaries.

17.2.0verview of state policy

In 2020, the Thematic Inquiry Group of the Parliament of Georgia Regional Policy and Self-government
Committee issued a conclusion about the Situation of the Right to Adequate Housing. The document
provides an assessment of situation with ensuring adequate housing, identifies key challenges related to
the enjoyment of the right and offers specific recommendations for the improvement of the state of the
rights of homeless persons.®? It should be noted that the content of the recommendations is in line with
the problems identified by the Public Defender’s Office of Georgia following years of activities focused
on the protection of the rights of homeless individuals.8? It should also be mentioned that no measures
have been implemented for the advancement of the rights of homeless individuals after the results of the
study were shared with the Parliament of Georgia and presented to the Government of Georgia. Raising
the profile of the rights of homeless individuals by the Parliament of Georgia Regional Policy and Self-
government Committee is a positive development, although the Parliamentary authority should exercise

827 Article 21, The Government of Georgia Decree N 23151ll dated April 30, 2014, on the approval of the National Human
Rights Strategy of Georgia for 2014-2020.

828 Available at; <https://bit.ly/3tMmSFp_ >[accessed 23.03.2021].

829 The Office of the Public Defender presented a report for the Committee inquiry and was actively involved in working

meetings.
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effective oversight over the fulfilment of the recommendations. The Public Defender of Georgia hopes
that the Executive Government will not disregard the results of the study and will implement specific
measures to resolve the problems.

The failure to meet the commitments related to designing the policy document and action plan for
overcoming the problem of homelessness in the country as part of the Open Government Georgia 2018-
2019 Action Plan should be assessed extremely negatively.®3 The deadline for the submission of a relevant
draft document by the working group formed within the Ministry of the Displaced Persons from the
Occupied Territories, Labour, Health and Social Affairs of Georgia to the Interagency Government
Commission®! was December, 2020, although the group failed to submit the document. In the 2019
Report the Public Defender emphasized that the activities carried out by the Commission and the working
group are insufficient and that it is necessary to intensify work.#? Although, unfortunately, in 2020 the
working group has not convened at all.

The Recommendation of the UN Human Rights Council to Georgia addresses the necessity of creating a
regulatory framework for supporting the right to adequate housing, via the housing strategy and action
plan.833 Due to the absence of the mentioned policy documents homeless individuals are left beyond state
care, which is a major violation of the right to adequate housing.

17.3.The realization of the right to adequate housing during the pandemic

Homeless individuals are among especially vulnerable groups of the society and the provision of
adequate housing to them during the pandemic has become of vital importance. Individuals living in
street are particularly disadvantaged, since they are deprived of the possibility to follow the requirements
set forth by the government for avoiding infection (e.g., stay at home, move into self-isolation, follow
sanitary and hygiene requirements, etc.) which raises the risk of contracting the COVID-19. Another
vulnerable group of homeless persons is those living in overcrowded and non-formal
housing/settlements (in a wagon, in a car, garage, basement, those residing arbitrarily in public and
private buildings and structures, in Batumi the so-called “Cardboard City” territory, etc.) who are fully or
partially deprived of the possibility to access basic communications, including water. Moreover, some of
the homeless individuals have developed chronic diseases as a result of living in inadequate environment,
therefore, in case of infection with the virus, their life and health is under particular threat.

830 The Government of Georgia Decree N 537 dated November 12, 2018 on the Approval of the Open Government Georgia
2018-2019 Action Plan, Commitment N 14.

81 The Government of Georgia Decree N 190 dated April 12, 2019, on Forming the Government Commission to facilitate
the Development of the Housing Policy Document and its respective Action Plan and on the Approval of the Commission
Statute.

832 The Public Defender of Georgia 2019 Parliamentary Report, Thilisi, 2020, 294-300.

833 Recommendations N 148/160 to Georgia following the review of the Georgia National Report about the Situation of the
Protection of Human Rights in Georgia as part of the UN Human Rights Council Universal Periodic Review Cycle 3.
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It should be stated from the outset temporary shelters for the homeless living in a street are not available
in any other municipalities other than Thilisi and Batumi. According to the Public Defender, usually, the
funds allocated in municipal budgets for this purpose, predominantly envisaging the payment of
apartment rental, are insufficient and do not cover homeless individuals” groups entirely, while in some
municipalities they do not have such targeted programs altogether.8

For the provision of shelter to various homeless people’s groups during the COVID-19 pandemic, the
Public Defender of Georgia made a public statement and addressed local and central authorities with
urgent recommendations.®3* The Tbilisi Municipality City Hall partially factored in the recommendations
and accommodated homeless people during the pandemic in Lilo shelter on an exceptional basis®® (e.g.,
individuals who were not registered in Tbilisi). Although, access to shelter services was restricted for
homeless individuals who, due to physical or mental health condition were unable to take care of
themselves and thus they were left beyond state care. Moreover, due to the absence of a crisis unit and
quarantine medical unit at the Lilo shelter it was impossible to accommodate the beneficiaries with
drunkenness and those suffering from communicable diseases at the Lilo shelter, while having in place
such units are among minimum requirements under the standards of operation of temporary shelters.®7

As for the Batumi Municipality, according to the Overnight Shelter regulation, beneficiaries are required
to leave the institution during day time, from 10:00 to 19:00 pm. Although, during the pandemic this rule
did not apply and homeless persons were allowed to stay at the shelter without any restriction. For
examining the situation of the rights of shelter beneficiaries, the Public Defender of Georgia visited both
institutions.®3® It was revealed as a result of the visit that the Batumi shelter infrastructure fails to meet
minimal standards, the building is outdated and requires immediate rehabilitation. The information
obtained by the Public Defender’s Office shows that rehabilitation works did not take place in 2020, while
in 2021 there is a plan to upgrade only small portion of the furniture and equipment, which is not
sufficient.83 Similar to the Tbilisi Municipality, there is no crisis unit for individuals under drunkenness at
the Batumi night shelter either.8%

The developed situation has necessitated the support of local authorities by the central government. In
the Public Defender’s Reports to the Parliament it was indicated numerous times that the problem related

834 The Public Defender of Georgia 2019 Parliamentary Report, Tbilisi, 2020, 294-300.

835 Available at; <https://bit.ly/37eHCwE >[accessed 15.02.2021].

836 Thilisi Municipality Government October 2, 2018 Decree N218.813.1186 Annex N21 Article 2(2).

837 Pursuant to the Government of Georgia February 7, 2014 Decree N131 Annex 1 Article 3(7), “there should be a bedroom,

a stockroom, a reception unit, a WC, a laundry, canteen, crisis unit and medical unit (with a quarantine) at a temporary
shelter”.

838 Available at; <https://bit.ly/3arVviW > [accessed 30.03.2021]; <https://bit.ly/3u0B8LN >[accessed 30.03.2021].

839 Batumi Social Services Agency, NCLE Letter Neco24-147 dated 03.12.2020.

840 |bid.
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to the realization of the right to housing, considering the scale of the issue, cannot be resolved only with
the resources and endeavours of local authorities alone and active involvement of the central government
is inevitable in this process.8! Nevertheless, the right to adequate housing appeared to be less of a priority
for the Government of Georgia even during the pandemic. According to the report of the UN Special
Rapporteur on the right to adequate housing, the recommendation on the assessment of the impact of
COVID-19 on various homeless groups and the collection of detailed information should be implemented
on a priority basis, as soon as possible.##? In turn, during the pandemic specific measures focused on the
needs of homeless individuals can be determined only in the presence of statistical data. Unfortunately,
no steps have been taken in 2020 for the assessment of the effect of COVID-19 on the right to adequate
housing and on homeless persons and for the collection of statistical data. Furthermore, the socio-
economic support programs approved by the government for the alleviation of damage from COVID-19
did not envisage any measures for ensuring shelter or adequate living conditions specifically for homeless
individuals. 83

Given the currency of the matter, one of the recommendations of the UN Special Rapporteur on the right
to adequate housing concerns the provision of water, WCs, personal items for maintaining sanitary-
hygiene conditions and protection against COVID-19 of homeless individuals in informal settlements .8+
Unfortunately, during the pandemic the present issue was left beyond the agenda and measures have
not been taken for the improvement of living conditions of the mentioned individuals and for preventing
infection with COVID-19.

Parallel to the challenges addressed above, a positive measure carried out by the state for the prevention
of homelessness should be assessed positively; it is related to the moratorium on the eviction until the
pandemic is over.84

Hence, for full-fledged realization of the right to adequate housing for homeless individuals, it is of
principled importance for the government to prioritize the matter, process information and make
maximum mobilization of resources available in the country for meeting commitments under national
and international legislation.

841 The Public Defender of Georgia 2017 Parliamentary Report, Tbilisi, 2018, 324-239.

842 COVID-19 and the right to adequate housing: impacts and the way forward UN Special Rapporteur on the right to
adequate housing, July 27, 2020, available at: <https://bit.ly/3sDxUfZ >[accessed 16.02.2021[.

843 The Government of Georgia Decree N 286 dated May 4, 2020.

844 Protecting Residents of informal settlements, UN Special Rapporteur on the right to adequate housing, April 23, 2020,
available at: <https://bit.ly/37BwMRYV >[accessed: 16.02.2021].

845 The Minister of Justice of Georgia July 15, 2020 Decree N 582 Article 8.
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17.4.The situation of the rights of homeless individuals in the regions

With respect to the realization of the right to adequate housing, one of the fundamental challenges is the
absence of a comprehensive legal definition of a homeless person. This problem is due to two reasons,
specifically, vagueness of the existing definition®¢ and deeming only those without shelter as homelesss;
this is contrary to the essence of the right to adequate housing.8*8 Given this situation, 16 municipalities®*,
in response to the needs of citizens for shelter, approved the instructions for the registration of homeless
persons and the provision of a shelter. The efforts of municipalities should be assessed positively,
although it is important to also focus on fundamental deficiencies involved in the enforcement of the
listed rules in practice. Furthermore, another problem is that other municipalities have not approved the
above-mentioned rule and they are not registering homeless persons.

It should firstly be mentioned that the criteria of homelessness vary municipality by municipality, which
causes a non-uniform approach, exclusion of various groups of homeless persons from the definition and
the incompleteness of local databases.®® This situation is certainly due to general/vague and narrow
definition of a homeless person at the national level and since in case of legal definition that is precise
and is based on international standards, municipalities would be required to consider the framework
concept set forth under the unified definition.

Moreover, even among the municipalities where the instructions for the registration of homeless persons
and the provision of shelter have been approved, Kutaisi and Martvili municipalities are building social
housing for families, while Zugdidi, Mestia and Gori municipalities have the housing purchase programs.
In some municipalities,®' they have only an apartment rental funding program which resolves the
problem only for a certain period and is not capable of ultimate elimination of homelessness.82 Moreover,
critical lack of resources directed at homeless persons is a significant problem in the municipalities. For
instance, in Samtredia municipality, up to 200 families are registered as homeless, and GEL 6,000 was
allocated in 2020 for the apartment rental program for the provision of shelter to them, this is on average

846 The Law of Georgia on Social Assistance, Article 4 (p).

847 The Government of Georgia February 7, 2014 Decree N 131 Annex 1 Article 2(2).

848 “The right to housing should not be interpreted in a narrow or restrictive sense which equates it with, for example, the
shelter provided by merely having a roof over one’s head or views shelter exclusively as a commodity. Rather it should be
seen as the right to live somewhere in security, peace and dignity” the Committee on Economic, Social and Cultural Rights
(CESCR) General Comment No. 4.

849 Thilisi, Kutaisi, Samtredia, Kharagauli, Mestia, Khoni, Vani, Rustavi, Ambrolauri, Gori, Zugdidi, Tetritskaro, Martvili,
Ozurgeti, Senaki and Sagarejo municipalities.

850 Broad analysis about the mentioned topic is provided in the policy document about The concept of a homeless person
and criteria to qualify as homeless, Human Rights Teaching and Monitoring Center, Thilisi, 2020.

851 Thilisi, Tetritskaro, Ozurgeti, Samtredia, Senaki, Ambrolauri, Kharagauli, Vani municipalities; Khoni, Rustavi and Sagarejo
municipalities have not provided information.

852 The Public Defender of Georgia 2018 Parliamentary Report, Tbilisi, 2019, 208-211.
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GEL 30 per family 8>3 Out of 170 families registered as homeless in Gori Municipality®* 68, while out of 251
families registered as homeless in Kutaisi municipality®®* 181 are waiting for the social housing space
provision. At a social housing in Thilisi Orkhevi settlement there are 5 free spaces while out of 385 families
registered homeless in the capital 240 still have not received social housing space.®** Moreover, no
measures have been carried out to find location for new social housing and for their construction in 2020,
and works in this direction are not considered in 2021 Tbilisi Municipality budget either.87

In Kutaisi and Thilisi, additionally there is a problem of the fitness of infrastructure designated for homeless
families for living. The social housing building in Kutaisi Nikea settlement used to house a communications
office and this building, according to compliance audit report, despite repair works, fails to meet the
functions of a residential space and adequate living conditions are not ensured for its residents.8¢ As for
the building in Thilisi Orkhevi settlement, according to the research Life in Social Housing, major problem
is that of isolation, in particular, the set-up of internal walls and the corridor system in a manner as to
ensure the protection of residents from incessant household noise.®*® Noise disrupts the study of children,
personal life of families and often becomes the cause of conflict between families, while it affects the
possibility of rest for the elderly and individuals with various physical and mental health needs and thus
has negative effect on their health.8% Hence, the existing condition of Thilisi and Kutaisi social housing
fails to offer adequate and dignified conditions of living for its residents. Moreover, the absence of social-
economic  support  programs for the beneficiaries  (development of  professional
skills/training/development, support with employment, etc.) renders their integration in the society
impossible and keeps them in the situation of dependency on state support for an indefinite period.

In case of Tbilisi municipality, high rate of applications for homeless registration and the provision of
shelter and the problem of delay in the review of applications has been identified as an additional
problem. Currently, 2,062 families and 662 individuals are waiting for the review of their applications by
the Tbilisi Municipality City Hall Committee on the Registration of Homeless individuals and the Provision
of Shelter.®" This situation is due to the fact that in 2020 the Commission held only two sessions and
during the pandemic they did not utilize the mechanism for holding remote sessions.®? Pursuant to

853 Samtredia Municipality Town Hall 22.02.2021 Letter N37/914.

854 Gori municipality Town Hall 12.03.2021 Letter N20-2021071102.

85> Kutaisi Municipality City Hall 19.02.2021 Letter N244-4421050257.

856 Thilisi Municipality City Hall 119.02.2021 Letter N215-0121050372.

857 Ibid.

858 The Audit Service of Georgia Compliance Audit Report, Thilisi, 2019.

859 Open Society Georgia Foundation, 2020 Available at: < https://bit.ly/2NRljab >[accessed: 04.03.2021].
860 |pid.

861 Thilisi Municipality City Hall 19.02.2021 Letter N215-0121050372.

862 |pid.
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legislation, session is held on an as needed basis, but at least once every three months.83 The Public
Defender is of the opinion that in case of increasing demand for accessing the right the need for more
frequent sessions implied by the legislator will arise. It is extremely important that the intensity of the
work of the commission to respond to the dynamics of the demand for the enjoyment if this right.

17.5.About the dismantlement of illegal buildings and structures in Thilisi, Africa
Settlement

On December 15, 2020 the footages showing the process dismantling of 12 unauthorized residential
buildings and structures in Tbilisi, Africa settlement were disseminated in mass media.8* The interest from
the public was high about the lawfulness of the activities of the Tbilisi City Hall and whether the owners
of the destroyed buildings were under the threat of remaining homeless. In this case the focus of the
Public Defender's assessment is not related to the right of property, rather, whether, parallel to the
protection of the state property by the Tbilisi City Hall, how much the right to shelter was protected.
Importantly, the Public Defender of Georgia responded to the afore-mentioned fact on the same day and
emphasized that the local authorities were required to implement activities for the provision of shelter
after the assessment of risks of remaining homeless and in case of identification of such need.#>

On December 16, 2020, the Thbilisi Mayor stated that the families had not lived in any of the demolished
buildings and some of them were not homeless since they owned registered movable and immovable
property.®¢ According to the same statement, owners of the buildings subjected to dismantling included
those living below the poverty line as well.#7 It is noteworthy that despite the demand, Tbilisi Municipality
City Hall has not provided to the Public Defender information/documentation that would prove the fact
of owning of movable and immovable property by some of these citizens, as well as that citizens did not
live in the buildings subjected to dismantling.2%¢ Moreover, the matter of measures carried out for
provision of shelter to socially vulnerable families remained absolutely vague, since information about
this topic is absent in the above-mentioned statement. The Public Defender of Georgia has not received
explanations and clarifications from the Municipal Inspection on this topic either.8°

The fact of the refusal to provide information has, firstly, raised a question about the validity of the
information referenced in the above-mentioned statement of the Tbilisi Mayor's Office, and secondly,

863 Thilisi Municipality Government December 9, 2015 N49.03.1384 Ordinance Article 5(1), on Establishing the Thbilisi
Municipality City Hall Commission for Registration of Homeless Individuals and the Provision of Shelter Space and on the
Approval of its Regulation.

864 Available at:< https://bit.ly/3qarG3U >[accessed: 04.03.2021].

865 Available at; <https://bitly/3riNA7P >[accessed: 04.03.2021].

866 Available at: <http://tbilisi.gov.ge/news/10940 >[accessed: 04.03.2021].

867 |bid.

868 Thilisi City Municipality Mayor's Office Municipal Inspection Letter N217-01210614168dated 02.03.2021.

869 |pid.
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gave rise to a justified assumption that Tbilisi City Hall examined the matter of dismantling unauthorized
buildings and structures only in the context of state property and did not consider the need for the
realization of the right to adequate housing in this process. The same assumption is reinforced by
information obtained from Samgori district Executive Government where we can establish that the district
government was not involved in these processes and they did not carry out any practical measures for
examining the fact of homelessness of the owners of buildings and provision of shelter.87°

The dismantling of unauthorized buildings and structures is among statutory powers of the executive
government and is aimed at the protection of state property. It should also be stressed that the
dismantlement of unauthorized residential buildings and structures implies the risk of leaving
individual/family homeless, while the municipality is also in charge of registration of these groups and the
provision of shelter8” Hence, meeting legitimate interest of the state should not be achieved at the
expense of neglecting the rights of a disadvantaged group. The Public Defender of Georgia specifically
notes that parallel to the planning of dismantlement of unauthorized buildings and structures, the
measures involved in the commitment related to ensuring right to adequate housing should be
implemented proactively.

Proposals

To the Parliament of Georgia

B Oversee the implementation of recommendations provided in the conclusion of the Parliament
of Georgia Regional Policy and Self-government Committee Thematic Inquiry Group on the
Situation of the Protection of the Right to Adequate Housing;

® Provide a legal definition of a homeless person based on international standards and best
practices.

Recommendations

To the Government of Georgia:

B Ensure the fulfilment of commitments under the Human Rights National Strategy (2014-2020) for
the realization of the right to adequate housing;

" Ensure the fulfilment of the commitment related to the development of the housing strategy and
its action plan based on the Open Government Georgia 2018-2019 Action Plan;

870 Samgori District Executive Government Letter N237-01203652420 dated 30.12.2020.
871 The Law of Georgia on Social Assistance, Article 18(b) and the Local Self-government Code Article 16(2)(u).
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B Envisage the provision of adequate residential space to homeless persons throughout the country
as one of the directions of the socio-economic support measures adopted in 2021 for the
alleviation of the crisis resulting from COVID-19.

To the Thilisi Municipality City Assembly and the Mayor:

B Allocate funds in the local budget to put in place a crisis unit and medical unit (quarantine) in Lilo
shelter and carry out measures necessary for the procurement of services, to ensure the
conformity with minimum standards of temporary shelter operations;

B Allocate funds in the local budget for conducting relevant rehabilitation works and carry out
necessary activities for the procurement of service to ensure dignified living conditions of
beneficiaries at the social housing in Orkhevi settlement;

B  Designate the area in the capital city for setting up a new social housing, allocate funds in the
local budget for the same objective.

To Kutaisi Municipality City Assembly and the Mayor

B To ensure dignified living conditions of beneficiaries at the social housing in the Nikea settlement,
allocate funds in the local budget for conducting relevant rehabilitation works and carry out
measures necessary for the procurement of service.

To the Batumi Municipality City Assembly and the Mayor:

B Allocate funds in the local budget to put in place a crisis unit at the night shelter and carry out
measures necessary for the procurement of services, to ensure the conformity with minimum
standards of temporary shelter operations;

B Allocate funds in the local budget for conducting relevant rehabilitation works of the temporary
shelter infrastructure and the building and carry out necessary activities for the procurement of
service;
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18. Electoral right

18.1. Introduction

Despite the COVID-19 pandemic and the ensuing dire epidemiological situation,®”? scheduled
parliamentary elections were held on October 31, 2020 in Georgia; the electoral campaign started on
September 1, 60 days prior to the election day. The Public Defender’s Office of Georgia, as a constitutional
authority in charge of monitoring the protection of the electoral right in the country, actively observed
the processes related to the Parliamentary elections as part of its statutory powers.

In accordance with the agreement reached following lengthy political talks and entered constitutional
amendments, October 31, 2020 was the first time when the Parliamentary elections would be held based
on the new electoral system.82 Hence, it was particularly important for the introduction of diversity in the
parliamentary life and the development of democratic processes in the country.

Unfortunately, a number of significant problems were identified during the pre-election period, as well
as during the voting and results tabulation processes. Similar to prior experience the parliamentary
elections were held in an extremely tense atmosphere. The physical confrontation and violent incidents,
including assaults on mass media representatives®* turned into an unfortunate trend. Public sources
reported about confrontations between various subjects, breach of the secrecy of the ballot, alleged
control of voters’ will, alleged voter bribery; all this had negative impact on the public interest to hold
elections in a peaceful and calm environment; the realization of the electoral right was also affected by
the COVID-19 pandemic.

It is worth noting that local observation organizations and the civil society sector characterized the 2020
Parliamentary Elections as “least democratic and free among the elections held under the Georgian
Dream government”.87

According to the annual report of Freedom House, an international organization, Georgia’s score declined
by one point as compared to the previous year; which was due to the violations detected during the
elections, among them, voter intimidation, misuse of administrative resources, vote buying, cases of violence
and tabulation discrepancies.t’® According to Freedom House, Georgia holds regular and competitive

872 Scores of countries across the globe have decided to postpone elections due to the pandmeic, available at:
<https://bit.ly/3uloTh8>accessed 30.03.2021].

873 The Constitution of Georgia, available at: <https://bit.ly/3cB8zhp>[accessed 30.03.2021].

874 For the journalists related incidents see the present report’s chapter on the freedom of expression.

875 Joint statement of NGOs about the 2020 Parliamentary Elections, available at: <https://bit.ly/2PnhYQP> [accessed
30.03.2021].

876 A2, "Were the current national legislative representatives elected through free and fair elections?”, available at:
<https://bit.ly/3rEAuB8>[accessed 30.03.2021].
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elections. Georgia's democratic trajectory showed signs of improvement during the period surrounding
a change in government, but recent years have featured backsliding.

According to the final report of the OSCE/ODIHR International Observation Mission, elections were
competitive and, overall, fundamental freedoms were respected. According to the same report, &’
intimidation of party supporters and public sector employees was reported widely; moreover, the ruling
party representatives made a number of announcements during the electoral campaign that was
perceived as vote-buying. Therefore, according to the observation organization, contrary to the OSCE
commitment and good practice, the line between the ruling party and the state was often blurred, and
this, in turn, reduced public trust towards some aspects of the electoral process. The report distinctly
indicates about gaps in various areas of the electoral legislation and the need to implement relevant
amendments.

After the elections, the government took political commitment to reform the electoral system. The PDO
is also involved in the relevant working group. The Public Defender hopes that the electoral reform will
be successful and the legislation will be in full conformity with the international standards and best
practices.

Numerous discrepancies identified during the elections and subsequent complicated developments in
the country created deep political crisis in Georgia, while the state failed to use the opportunity of starting
arich Parliamentary life. The Public Defender holds that the crisis should be resolved via negotiations with
the participation of all electoral subjects and reaching a common solution. Since this is of vital importance
for the democratic development of the country and the realization of human rights.

18.2.Summarizing results and review of complains

Considerable delay in the publication of summary protocols and the announcement of preliminary results
by the Central Election Commission that was contrary to past experience, gave rise to legitimate founded
guestions among the public. Initial results of elections were published about seven hours after the closure
of polling stations.

Besides, reputable national observer organizations note the discrepancy identified in the summary
protocols. For example, according to the Young Lawyers' Association of Georgia (GYLA)®, in the majority
of the protocols for 109 precincts challenged by them the discrepancies and/or the facts of adjusting
protocols had been detected. According to the clarification provided by the Transparency International —
Georgia on the day following the election day, after double-checking the copies of summary protocols

877 International Election Observation Mission Georgia — Parliamentary Elections, Final Report, March 5, 2020, 2, 3, 15,
available at: <https://bit.ly/3dIE8ux>[accessed 30.03.2021].

878  Available at:<https://bit.ly/3m4CL7D>[accessed 30.03.2021]' about the problem of disbalance see also:
<https://bit.ly/39s7cOy >[accessed 30.03.2021.
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received from polling stations observers have identified an excess in 7% of total protocols available to

them (about 250 protocols),” furthermore, 1/3 of these cases involved significant imbalances.®3 Due to
the discrepancies in the protocols, the organization put forward a demand to annul summary protocols
of 62 polling stations and to recount the votes.8'

It appears that? that there was a trend of designing correction protocols at district election commissions
for fixing errors/inaccuracies in voting results summary protocols. Correction protocols at DECs were
mostly developed without recounting data, without written and/or verbal explanation, and this cannot be
regarded a reliable mechanism.

Unfortunately, in the course of the consideration of complaints election commissions failed to provide
adequate answers concerning substantive violations in summary protocols. It is worth noting that
according to the International Election Observation Mission, recommendations made by OSCE/ODIHR
and the Venice Commission about the review of complaints and simplifying appeal procedures and
bringing this process closer to international standards/good practice have still not been fulfilled. This
raises suspicions with respect to impartial and objective review of complaints.883 According to the final
report, the consideration of 1,660 complaints after elections was conducted in a tense setting, while
effective legal safeguard was largely limited due to the fact that majority of complaints were rejected
systematically on formal grounds.8 Furthermore, the Mission has clarified that none of the complaints
submitted to the commissions were considered by the CEC/District Election Commission Chairs at open
sessions; this reduces the degree of collegiality and limits the transparency of the complaints review
process.s

These circumstances have demonstrated once again that along with addressing the challenges in practice,
it is important to fulfil the longstanding recommendations issued by the OSCE Office for Democratic
Institutions and Human Rights and the Venice Commission about the simplification of the electoral
disputes system and expansion of the rules related to the right to appeal.8

879 When the sum of the votes received by electoral subjects and the number of cancelled ballot papers is higher than the
number of signatures of voters.

880  Available at: <https://bit.ly/3m6oOWD>[accessed 30.03.2021]; about the issue of disbalance???, see also:
<https://bit.ly/39s7cOy >[accessed 30.03.2021.

881 Avilable at:< https://bitly/3dihVgH >[accessed 30.03.2021].

882 Available at: <https://bit.ly/3dP9POM > [accessed 30.03.2021]; <https://bit.ly/3krk202>[accessed 30.03.2021].

83 International Election Observation Mission Georgia — Parliamentary Elections, Report about preliminary findings and
conclusions, October 31, 2020, 4,28, available at: <https://bitly/3laELdV>[accessed 30.03.2021]; for more see the Final
Report of the Observeation Mission: < https://bit.ly/3dIE8ux >[accessed 30.03.2021].

884 |bid.

885 |pid.

886 Joint opinion about the working version of the Electoral Code, 2011, available at: <https://bit.ly/3sE9gvM >[accessed
30.03.2021].
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It is alarming that observation organizations actively spoke about increased number of cases of pressure
over observers as well as stated that observers encountered problems with obtaining summary
protocols;®8 furthermore, in the course of the consideration of complaints, according to observation
organizations, there was a rise in the cases of offensive attitude towards their representatives; and this
often created intimidating environment. Violent incidents and alleged facts of voter bribery.

It should be noted that with the support of the Central Election Commission of Georgia and international
partnerst®, the Code of Conduct of Political Parties was developed for 2020 Parliamentary Elections.8®
Although, the degree of adherence by political parties with the principles stipulated in the code was very
low; this, unfortunately is an indication of low political culture. This has been manifested in numerous
areas, among them, in the formation of confrontational electoral environment, high number of cases of
physical confrontation and violent incidents; questions concerning alleged voter bribery have persisted
as well; the aforementioned, as stated by the Public Defender numerous times, including in 2019
Parliamentary Report®, considerably damages the democratic development of the country.

The PDO, in relation to scores of®® cases of violence identified during the pre-election period, applied to
the law enforcement bodies for the examination of the respective cases. Currently, according to
information available to us, investigation has been launched on 28 criminal cases®®, while in 8 criminal
cases®™ charges have been brought against specific individuals. In 1 case an accused person was found

887 Available at: <https://bit.ly/3cxhb8B>[accessed 30.03.2021]; <https://bit.ly/3wbWfvz>[accessed 30.03.2021].
888 Available at: <https://bit.ly/31TuGRwk> [accessed 30.03.2021].

889 Swiss Government, the United States Agency for International Development (USAID) and the International Republican
Institute (IRI).

8% The number of the political parties signing the Ethnic Principles by the election day - 42.

891 The Public Defender’s Parliamentary Report 2019, Thilisi, 2020, 302.

892 Following the processing of public sources the PDO submitted Letters applied to the General Prosecutor's Office of
Georgia and the Ministry of Internal Affairs of Georgia submitted letters N204-11/10096, 13/10/2020; N204-11/10459,
23/10/2020; N204-11/10874, 02/11/2020; N204-11/9677, dated 30/09/2020 concerning 57 around incidents.

893 Criminal cases N2084050820001, N2015210820001, N2010250820001, N2002040920003, N2024100920001,
Ne004180920002,  N2007180920009, N2008190920014,  N2002240920002,  N2019270920001,  N2001270920005,
Ne031280920004, N2031290920004, N2031290920003, N2008190920014, N2040290920001,  N2004300920002,
N2019021020002, N2021121020001, N2041131020006, N2019141020001, N2011161020005, N2006181020002, N2019191020002,
N2019191020001, N2024211020001, N2015261020001, N204123102000; The Ministry of Internal Affairs Letters MIA 6 20
02482148, MIA 4 20 02709144, MIA 9 20 02800309 and the Office of the Prosecutor General of Georgia Letters N213/59045,
N213/62164, N213/62063, N213/64959; furthermore, we have bee informed that in some cases investigation was not
launched because a fact was not established, or because of the lack of the elements of a crime, or that the inquiry around

an issue was underway, or that an administrative measure had been applied.
84 Crinimal cases N2002040920003, NO019270920001, N2031290920003, N9031290920004, N2004300920002,
N2002040920003, N2041131020006, N2015261020001.
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guilty; 8> for 6 cases substantive examination of cases is underway in court;®® on 5 criminal cases
investigation is still underway,®’ while 2 criminal proceedings have been discontinued.8%

The PDO solicited information®® also about 23 alleged unlawful actions on the election day. The General
Prosecutor’s Office of Georgia®® provided information about 5 criminal cases only,*" it is worth noting
that along with the facts of violence, among these cases, on 2 cases investigation is conducted on the
case of alleged voter bribery as well.*? The Public Defender also inquired about the activities carried out
by the law enforcement agencies®? concerning alleged voter bribery during the pre-election period. In
particular, the PDO had solicited information about alleged 35 voter bribery cases in relation to the 2020
Parliamentary Elections. According to the received information, investigation was launched about one of
the facts®, although later it was discontinued due to the absence of an action envisaged by the Criminal
law. As for other facts, the enquiry is underway.?%

The implementation of the rule of law in specific cases is crucial for the reinforcement of the sense of
justice among the public, as well as for the prevention of the cases of violence in the future. Therefore,
the PDO, within its competence, continues active monitoring in relation to offenses reported during the
electoral period.

18.3.Alleged control of voters’ will and personal data

The vile practice of mobilization of supporters and coordinators of political parties at polling stations has
been observed for years. National and international observation organizations, as well as the Public

895 Criminal case N2019270920001.
8%  Criminal cases N2015261020001, N2002040920003, N2031290920003, N2031290920004, N2004300920002,

N2041131020006.

897 Criminal cases N2019141020001, N2019191020002, N2004180920002, N2007180920009, N2041231020001.

8% Criminal cases N2040290920001, Ne008190920014.

899 | etter N204-11/1632, 16/02/2021.

900 The General Prosecutor’s office of Georgia Letter N213/11857, 2.03.2021.

01 Ne010260221801, N2088311020801, N2041311020005, N2012311020001, N2001311020005..

902'N2010260221801, N2088311020801, elements of crime envisaged under Article 164" (1) of the Criminal Code of Georgia.
903 According to the amendments to the Organic law of Georgia on the Political Association of Citizens and the Criminal
Code of Georgia entered in 2020, voter bribery, irrespective of the value of a transaction, is governed under the Criminal
Code of Georgia, hence, these matters no longer fall in the purview of the State Audit Office.

904 The fact of material support to one of the families in the Khelvachauri municipality by a representative of the political
association Georgian Idea.

905 The Letter of the General Prosecutor’s Office of Georgia N213/11751, 2.03.2020.
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Defender have on multiple occasions assessed this as an attempt to influence free will of voters. Often,
tense environment at polling stations gives rise to physical confrontation and violence.

According to the International Observation Mission,*® the presence of coordinators and activists could
be observed at polling stations on the election day in 2020 as well; this, presumably, has caused
intimidation of voters, since often the activists were logging the arrival of voters. In the majority of polling
stations visited by the Mission local observation groups of party representatives and those associated
with parties sometimes stepped in the process.

Pursuant to the amendment in 2020°7, it is prohibited to physically obstruct the movement of voters who
have come to elections within 25 meters radius from the polling station, although, the held elections have
evidenced that this amendment has not been followed by positive result in practice, which is again an
indicator of low political culture. Although, at the same time, it is notable that the law does not stipulate
the mechanisms for the enforcement of this regulation, and this complicates its practical implementation.

On October 31, numerous mass media outlets reported about the use of special application for facial
detection and photo shooting of voters during elections. According to the State Inspector’s Service, %8 it
was ascertained based on the information solicited from Newpost Ltd. for the examination of the matter
that the contracted Estonian company had been tasked to determine facts of participation of the same
individuals in elections via the comparison of taken photo and/or video material depicting voters.
Considering this, the State Inspector’'s Service solicited information from the Republic of Estonia
supervisory authority concerning the legality of processing of data. The State Inspector’s Service is still
expecting additional information from the news agency. Hence, the State Inspector’s Office continues
addressing this matter.

18.4.The impact of the pandemic on the elections

As the election date approached, there was a major rise in COVID-19 infection cases and the
epidemiological situation deteriorated further; this has necessitated the introduction of additional
restrictions. Among others, the restriction on gathering in open air was introduced.®® Although, it is worth
noting that this restriction did not apply to an electoral campaign. Direct meetings and discussions with
voters are integral and effectively indispensable activities under a pre-election campaign. Therefore, it is
commendable that electoral subjects were not deprived of this possibility, although the aggravated
epidemiological situation, naturally, affected the intensity and the quality of election campaign; at the

906 International Election Observation Mission Georgia — Parliamentary Elections, Report about preliminary findings and
conclusions, October 31, 2020, 4, available at: <https://bit.ly/3laELdV>[accessed 30.03.2021]; International Election
Observation Mission Georgia — Parliamentary Elections, Final Report, March 5, 2020, Final Report, 4., available at: <
https://bit.ly/3dIE8ux >[accessed 30.03.2021].

97 The Electoral Code, Article 45(12).

908 The State Inspector’s Service Letter SIS 8 21 00002284 11/02/2021.

99 The Government of Georgia Decree N 566 dated September 9, 2020.
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same time, in turn, activities during the pre-election campaign attended by many people raised additional
risks of the spread of the pandemic.

Importantly, central and local authorities implemented numerous social assistance programs to overcome
socioeconomic crisis caused by the pandemic; this has created to somewhat unequal electoral
environment among the electoral subjects. Therefore, in such cases it is important to draw a clear line
between the budget funded projects and the activities of political parties. s

Given the aggravated situation during the pandemic, in an attempt to regulate safety and security related
matters on the election day the Central Election Commission®" set forth compulsory sanitary-hygiene
requirements for voters, the electoral administration, observers and mass media representatives for the
election day.2”

12 days before the elections, the Central Election Commission issued another decree?® to determine the
circle of those individuals who would be entered by the CEC of Georgia in the special and mobile ballot
box list.s* the adoption of the decree just 12 days before the elections and the challenges identified in
practice have unveiled the lack of awareness of citizens about adopted procedures and it was followed
by public reactions and confrontation;”® As a result, the CEC was compelled to extend the deadline for
applications for the enrolment in the relevant list a number of times. Furthermore, with respect to the
realization of the electoral right, the vagueness of the system of registration of individuals in self-isolation
and the problem of absence of a unified full-fledged statistics was identified. In particular, given the
unexpected major increase of the number of infected individuals, the government was unable to perform
timely and systematic registration of individuals in self-isolation; furthermore, these individuals had
difficulty with communication with relevant authorities at their own initiative; official data about self-
isolation served as a precondition for the entry in a special and mobile ballot box;*'¢ hence, voters in self-

910 According to the the International Society for Fair Elections and Democracy (ISFED), majoritarian candidates were actively
involved in the delivery of social assistance, available at: <https://bit.ly/39ryAOH>[accessed 30.03.2021], 2.

9 The Decree N238/2020 of the Central Election Commission of Georgia dated 18.09.2020, on Setting Forth Electoral
Measures and Sanitary-Hygiene Requirements for the election day of the Parliament of Georgia October 31, 2020
Scheduled Parliamentary/Interim Sakrebulo/Snap Mayors’ Elections for the prevention of the spread of COVID-19, an
infection caused by the novel coronavirus (SARS-CoV-2), available at:<https://bit.ly/3w7dfDr>[accessed 30.03.2021].

92 The decree governed the rules for the entry to/leaving, staying, moving in polling stations, thermal screening, the use

of face masks, as well as the rules for the replacement of an authorized individual with another individual at a polling
station.

913 The Central Election Commission of Georgia Decree N245/2020 dated 19.10.2020 on the Participation of individuals at
in-patient medical facilities and those in isolation (quarantine, self-isolation) in October 31, 2020 Elections, the creation of
polling stations and special groups, various electoral activities and sanitary-hygiene requirements.

914 Article 5 of the referenced Decree.

95 Available at:< https://bit.ly/2PMyYjq>[accessed 30.03.2021].

916 Pursuant to Articles 3, 5 of the Decree of the CEC of Georgia N 45/2020 dated 19.10.2020, the Central Election
Commission designed a list of voters of special and mobile balot box, while, the Ministry of the Internally Displaced Persons
from the Occupied Territories, Labor, Health and Social Protection of Georgia was required to submit to the CEC data
about individuals in isolation (quarantine, self-isolation).
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isolation about whom the government did not have information were automatically deprived of the
possibility to be entered in a special list.?”

It is worth noting that despite the pandemic, voter turnout was fairly high, among them, even as
compared to the previous parliamentary elections .98

Various observation missions spoke about the problems in the enforcement of the rules for deterring
the pandemic during the polling. Violations identified at polling stations, for instance, entailed the cases
when registrar or voters' flow regulator did not make voters remove their masks upon presentation of
a document,®® voters were admitted without masks,?2° commission members disregarded mandatory
rule of wearing a mask;®' they also indicated that commission members at many precincts did not wear
a protective shield, often, distance was not maintained, while in the second half of the day, especially
during the counting of ballot papers, mostly the requirement of wearing a mask was breached.??? At
one of the polling stations,®? a voter who had been entered in a special list voted at a main precinct
without presenting a proof of completion of self-isolation.

It should also be mentioned that according to the assessment of OSCE/ODIHR Observation Mission, in
visited precincts COVID-19 related requirements were also not adhered to, social distancing was rarely
respected or possible.?* While, according to the International Technical Election Assessment Mission,
during the pre-election period regulations related to the COVID-19 pandemic were strictly observed,
although on the election day adherence to the safety and health was weaker.®?

o7 As mentioned above, there was a spike of infection cases as the election date drew closer, epidemiological environment
was further aggravated, daily new infection cases was over a thousand; hence, the number of individuals in self-isolation
increased further; therefore, presumably, several thousand individuals were unable to get in the special list.

918 Activity at 8:00 pm: 2020 - 56.11%; 2016 - 51.63%; 2012 - 60.8%, available at: <https://bit.ly/39vKwP0>[accessed
30.03.2021].

919 N30 Kaspi Election District N221 polling station, N229 Kazbegi Election District N7 polling station; N216 Kvareli
Election District N229 polling station; Zestaponi N214 polling station; available at: <https://bit.ly/3m3TQ1s>[accessed
30.03.2021]; < https://bit.ly/31Egbcp >[accessed 30.03.2021].

920 No65 Martvili Election District N225 polling station, available at: <https://bit.ly/3cxrObA>[accessed 30.03.2021]; N279
Batumi Election District N254 polling station, See the link: < https://bit.ly/3weMYDe >[accessed 30.03.2021].

921 #Ne2 Marneuli Election District N11 polling station; See the link: <https://bit.ly/3fsPn76>[accessed 30.03.2021; <
https://bit.ly/39tdHCb >[accessed 30.03.2021].

922 Summary of Monitoring October 31, 2020 Parliamentary Elections, available at: <https://bit.ly/3wflbVY >[accessed
30.03.2021].

923 N232 Gori Election District Ne23 Polling Station, available at: <https://bit.ly/3sC7H1j>[accessed 30.03.2021].

924 OSCE/ODIHR Preliminary Conclusions, 16, available at: <https://bit.ly/3mdFFak>[accessed 30.03.2021].

925 |RI Interim Report, 11, available at: <https://bit.ly/3foDMpP > [accessed 30.03.2021].
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Social distancing and relevant safety rules were not respected during the post-election protest rallies
either.92¢ Despite low turnout®?, during the second tour flaws with respect to the adherence to COVID-19
related regulations were identified nevertheless.%?

Proposals

To the Parliament of Georgia:

B Develop and adopt the mechanisms for the enforcement of the prohibition to physically obstruct
the movement of voters inside a polling station/within 25 meters’ distance from a polling station;

® In accordance with the recommendations of the OSCE/ODIHR and the Venice Commission®
ensure the streamlining of complaints review and appeal procedures and the approximation of
this process with international standards and good practice.

Recommendations

To the Central Election Commission of Georgia, district election commissions:

® Do not apply strict approach for the admissibility of complaints and maximally ensure
substantive examination of complaints, furthermore, the CEC should plan activities necessary for
the development and implementation of an online system of filing complaints at election
commissions;

B Election commission members should be intensively trained for the examination and review of
complaints in an effective, substantive and qualified manner;

B |n the future ensure unimpeded transfer of summary protocols to the representatives of
observation organizations and create ethical environment for them during the review of
complaints;

B |nthe future, in the course of the examination of complaints related to the violations in summary
protocols, ensure steady compliance with the principle of collegiality and the standard of
transparency;

B |n 2021, for local self-government elections, considering the epidemiological situation, timely plan
and implement all necessary activities to maximally ensure the entry of relevant categories of
voters in special and mobile ballot box list and the realization of electoral right of all citizens,

926 The Public Defender disseminated a special statement about the emerged difficult epidemiological situation and
ongoing protest rallies, available at: <https://bit.ly/20676Gi>[accessed 30.03.2021].
927 Voter turnout in the second round was 26.29%.

928 In some polling stations voter identificaiton procedures are not implemented duly, commission members do not have
citizens remove masks according to the prescribed rule, follow the link: <https://bit.ly/3m3W0OON>[accessed 30.03.2021].
929 ODIHR and the Venice Commission Joint 2011 Opinion about draft Election Code of Georgia, available at:
<https://bit.ly/2PHUx4q>[accessed 30.03.2021].
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furthermore, effectively and timely manage awareness-raising campaign about the adopted
measures;

Provide substantive training to election commission members around introduced sanitary-
hygiene regulations during voting, to maximally enforce established requirements in 2021 local
self-government elections.

To the General Prosecutor of Georgia:

258

Implement effective investigations of all violent actions and of possible voter bribery identified in
2018, 2019, 2020 during the election period and inform the PDO about the process and progress
of investigations;

In accordance with the Organic Law of Georgia Article 68 and the Rules of Procedure of the
Parliament, Article 172, provide argumentation/reasoning in the annual report of the Prosecutor’s
office to the Parliament about the progress of investigation and implemented activities in relation
to all violent actions and alleged voter bribery during the election period in 2018, 2019, 2020.
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19. The right to the Protection of Cultural Heritage
19.1. Introduction

The care for the protection of cultural heritage is a constitutional right of all,%° while the creation and
enforcement of relevant legal safeguards is an obligation of the state.

The Public Defender deems that the regulations governing the protection of cultural heritage are
inadequate and ineffective; challenges are encountered in the course of conservation and rehabilitation,
there is also a problem with the consideration of the interests of cultural heritage protection during urban
planning and the implementation of infrastructure projects.

During the reporting period the damage of Gelati a UNESCO World Heritage Site, during its
rehabilitation®' came under the special focus of the public; unique frescos were damaged considerably.%32
The state, being a major guarantor for the protection of a monument, is responsible for any activities on
a world cultural heritage site. Georgia has a number of obligations under the Convention for the
Protection of the World Cultural and Natural Heritage, as well as the Venice Charter.?* In this case
numerous deficiencies were identified; the Government should take timely and effective steps to respond
to these issues, especially that after the removal of the Bagrati Cathedral from the list®*4, there are only 3
monuments®* in the UNESCO World Heritage sites list from Georgia; and care for and preservation of
these monuments should be one of the priorities of the state.

Unfortunately, criminal investigation cases on the damage and destruction of Sakdrisi-Kachagiani ancient
gold mine as well as concerning the destruction of archeological artifacts discovered during the
construction of Ruisi-Rikoti section of the highway still have not yielded any tangible results.”¢

19.2.Legislation

The work on the draft Code on Cultural and Natural Heritage has been underway for years. It is important
to timely elaborate the draft law directed at the protection of cultural heritage, through the engagement

930 The Constitution of Georgia, Article 20.
931 Available at: <https://bit.ly/3drJfeF> [accessed 17.02.2021].
932 Reports of the Regular Monitoring of the Gelati Monastery, a World Heritage Monument, by the National Agency for

Cultural Heritage Preservation of Georgia, dated March 11, April 30, June 16-19 and August 10-11.

933 The International Charter for the Conservation and Restoration of Monuments and Sites.

934 Bagrati Cathedral was removed by UNESCO from the list of the world cultural Heritage in 2017, after its reconstruction;
the Gelati Monastery faced the similar risk, although it was managed to retain its status.

93> Gelati Monastery, Historical Monuments of Mtskheta, Zemo (Upper) Svaneti.

936 Cases N2027291214001 and N2074140214801, Letter of the General Proescutor’s office of Georgia 9.03.2021, N213/12920.

259 | Report of the Public Defender of Georgia 2020


https://bit.ly/3drJfeF

of professional groups and the public and submit it to the Parliament. And the legislature should pass it
in due course.

During the reporting year the matter of the rehabilitation of Gelati, UNESCO world heritage site, was the
subject of special focus of the public. One of the problems®7 identified in the course of the examination
of this case by the Public Defender’s Office is a systemic deficiency at the legislation level. In particular,
the current legislation mandates permit holders to periodically submit interim report®® to the Agency
about the works conducted on immovable monuments of cultural heritage®® and a report about the
incremental delivery of works is produced. Although, during the incremental delivery, the legislation does
not envisage the obligation to assess the quality of conducted works via an expert conclusion. The afore-
mentioned is implemented only under the Agency funded projects, based on a provision of a contract.©
Gelati rehabilitation works were not funded from the Agency budget, hence, the implementing entity did
not face such a demand. While the absence of such legislative requirement jeopardizes immovable
monuments of cultural heritage and the conformity of the works with the conditions of a granted permit.

Unfortunately, there are still no comprehensive and effective mechanisms for the protection of privately
owned cultural heritage,® which aggravates difficult condition of such monuments day by day, in some
cases accelerates the process of destruction of private property that has a status of a monument and in
some cases renders their restoration and reinforcement impossible. Furthermore, this situation makes it
impossible for the citizens to access basic services such as water and sanitation, which, in turn, is related
to the realization of the right to adequate housing, health, life, prohibition of inhuman and degrading
treatment.®#?

Furthermore, as was specified by the Public Defender in 2019 Parliamentary Report, the easing of the
sanctions imposed for the violations related to cultural heritage does not ensure prevention and curbing
of illegal actions committed against cultural heritage,® which is unjustifiable.

19.3.Gelati

As a result of the examination of the Gelati case the PDO has uncovered not only systemic legislative
gaps but also problems related to the conservation-rehabilitation process®*, among others, in relation to

937 For more see the next chapter.

938 The Law of Georgia on Cultural Heritage, Article 52(1).

939 |bid., Paragraph 5.

940 Information was provided as part of a verbal hearing as part of the examination of the case.

941 For more see the Public Defender of Georgia 2018 Parliamentary Report, Thilisi, 2019, from 234.

942 The Public Defender’'s N204-11/6440, 2/07/2020 Recommendation to the Thilisi Municipality Mayor and Krtsanisi District
Executive in relation to living conditions of citizens living in Thbilisi, 8, Betlemi Ascent.

943 See the Parliamentary Report of the Public Defender of Georgia, 2019, Thilisi, 2020, 308.

944 The Gelati Monastery Complex rehabilitation project that was developed in 2008 envisaged various works and was
implemented in increments, over years. Main activity among the planned measures was the replacement of the roofing of
the main church. The roofing works were implemented in several stages. In particular, in 2014-2018 the roofing of upper
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the implemented temporary measures. In particular, apparently, there is no assessment of international
organizations about the project of roof rehabilitation of the monument carried out in 2018-2019.%4
According to project documentation, the advantages and needs for the application of a specific
methodology for roofing had not been duly justified. Furthermore, during the permit issuance stage the
material that would be used was not examined, in particular, the quality of the used tiles®** was assessed
not during the permit issuance stage, rather, after a positive decision had been taken.** Given that this is
the 12" century world cultural heritage monument and there is the practice of the submission of technical
evaluation for the rehabilitation of the previous period of the material to be used under the project, in
our view, the Agency should have been more attentive during the permit issuance stage and, in
consideration of the existing practice and to minimize risks, it should have required the permit seeker to
also submit a conclusion concerning the material that would be used. Currently, the roofing methodology
(the tiles laying technology) and damaged tiles are cited as one of the possible causes of water
infiltration.®4

Along with the issues at the permit issuance stage, the problems related to the monitoring of
implemented works have also been identified. In particular, this is about inadequate and ineffective
monitoring of works by the Agency, as well as inadequate involvement in the implementation process.
Despite request, the Agency has not provided to the PDO documentation that would evidence the site
monitoring by the Agency of the works conducted during 2014-2019.%#° This is another testimony for the
need of expert assessment of incremental delivery of works 2>

There was a delayed response in the planning as well as implementation of temporary measures. While
the Agency was aware of the damages in Gelati in February-March 2020, temporary roofing for the
protection against precipitation was completed in December. It is even more alarming that the temporary
roofing organized after almost ten months was damaged shortly.*'

Considering all of the afore-mentioned, the Public Defender of Georgia critically assesses the activities
carries out by the Agency in relation to Gelati. It is important to accurately establish the reasons that cause

parts of the church were replaced, among them of the dome, while in 2018-2019 the roofing of the lower part of the church,
among them, of the chapel, was implemented.
945 According to the documentation, in July 2010, the UN Educational, Scientific and Cultural Organization’s (UNESCO)

World Heritage Committee issued an assessment about the Gelati Monastery Conservation Plan, while ICOMOS technical
assessment covers only on the structural reinforcemnt of the main dome with the ring beam.

946 Various types of tiles have been used for the roofing of the church —enameled and ceramic. They differ by manufacturing
technology and used material.

97 In particular, application for the permit for roofing the church was submitted on March 14, 2018, and a positive decision
was issued the next day, on March 15, 2018. While the assessment of tiles was performed on April 30, 2018.

948 |COMOS comments about the State of Conservation of the Gelati Monastery, Georgia 12.10.2020.
949 National Agency for Cultural Herigage Preservation, LEPL October 30, 2020 N 11937/20, November 24, 2020 N 12848/20

and March 24, 2021 N 09/901 letters.
950 For more see in the sub-chapter on legislation.
9TAvailable at: <https://bit.ly/20J46Q4 > [accessed 17.02.2021].
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the damage to the church and carry out all necessary measures in the future to prevent damage and
correct existing impact.

19.4.Endangered monuments

The Public Defender regards that government entities should take notice of the ICOMOS report published
in late 2020°2 and plan and take steps to address the challenges identified in the report.

According to the afore-mentioned document, the following monuments of Georgia were included in the
list of the endangered monuments of the world: Batumi urban heritage, Khada gorge, David Gareja
Monastery Complex.

According to the report, in Batumi, many monuments of cultural heritage have lost historic features, while
some old buildings were replaced by multistorey, large-scale buildings inappropriate for this area;**
Furthermore, the intimate environment of the old quarters, the urban rhythm, stylistic simplicity,
traditional landscaping were sacrificed to the “renovation” of Batumi. The processes in the historic center
got out of control. The Project Batumi Rivera is assessed as one of the examples of the lack of the
understanding of the values of the historic Batumi, inconsistent positions of local authorities and weak
political will.*>* It is noted that under the project, in 2018 the City Hall removed part of Batumi’s historic
harbor area, so-called Batumi Riviera, from the Protection Zone. According to the authors, in case of the
implementation of the proposed plan, the identity of Batumi as a historic coastal town will be eventually
destroyed.®® The referenced report once again evidences difficult challenges; considering those
challenges, it is even more alarming that Batumi still does not have Batumi Municipality Spatial
Development document, as well as the Batumi City Historical-Cultural master plan.?s®

The cultural landscape of the Khada Gorge®” was also included in the afore-mentioned report in
conjunction with the Kvesheti-Kobi road project; the Khada gorge is home to major monuments of
cultural and architectural heritage. It is worth noting that in the previous Parliamentary Report®®, the
Public Defender, referring to this infrastructure project, clarified that the need to consider the interests of

9%2|COMOS, Heritage at Risk, World Report 2016-2019 on Monuments and Sites in Danger, available at:
<https://bitly/39gtvWe>[accessed 30.03.2021].
953 |bid., 39.

94 Concerning the afore-mentioned project, the Public Defender of Georgia approached the Technical and Construction
Supervision Agency, LEPL, with the Recommendation N 04-11/12850, 28/11/2019 and demanded taking a decision on
administrative proceedings and the protection of the cultural heritage.

9ICOMOS, Heritage at Risk, World Report 2016-2019 on Monuments and Sites in Danger, available at:
<https://bit.ly/39gtvWe>[accessed 30.03.2021], 40.

956 Batumi City Hall Letter 18.02.2021. N214-1421077310.

%7ICOMOS, Heritage at Risk, World Report 2016-2019 on Monuments and Sites in Danger, available at:
<https://bit.ly/39gtvWe>[accessed 30.03.2021], 48.

958 The Public Defender of Georgia Parliamentary Report, 2018, Thilisi, 2020,309.
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the protection of cultural heritage is especially relevant in case of major infrastructure projects. Hence, it
isimportant to perform comprehensive assessment of expected effect on the monuments/sites of cultural
heritage in the course of planning and implementation and consider the interests of the protection of
such monuments during the decision-making. ICOMOS report also indicates the necessity of
comprehensive study of the risks and the consideration of alternative options for the implementation of
the project.®*

The David Gareji Monastery Complex®® has been included in in the same report and the instability of the
physical condition was indicated as the principal problem; this is due to the disintegration of the rocks,
which causes irreversible deterioration; furthermore, some structures partially collapsed, which aggravates
the process. Considering this and other problems, the report underscores the need for the inventory of
David Gareji Monasteries and multidisciplinary examination of the complex, in order to determine the
status quo and set priorities. And the conservation of the territory and the development of master plans
are proposed as next steps.

Proposals

To the Parliament of Georgia:

® By means of the amendments to the Law of Georgia on Cultural Heritage, introduce mandatory
expert examination of incremental delivery of rehabilitation works of an immovable monument
of cultural heritage;

® Develop and initiate regulations to support maintenance and development of privately owned
monuments/sites of cultural heritage that require rehabilitation, by clear delineation of
competencies and responsibilities of the authorities in relation to such monuments and bolster
active role of the government.

To the Ministry of Culture, Sports and Youth of Georgia, the National Agency for Cultural Heritage
Preservation of Georgia, LEPL:

B Complete drafting of the Cultural and Natural Heritage Code and initiate the draft;

B Review the problems detailed in the ICOMOS report concerning the Khada gorge, the David
Gareja complex and Batumi, and plan response measures within its competence;

" Implement all necessary studies in the Gelati monastery complex to establish relevant reasons for
damage, plan and implement timely and effective activities to eliminate the damages;

® To avoid irreversible damage to Gelati, make sure that the implementation of planned works does
not hamper the studies for establishing exact reasons of damages;

959 |COMOS report, pg. 48-49.
%0 |bid., from Pg. 44, author: Mariam Dvalishvili, Georgian Arts and Culture Center, Country Representation of Europa
Nostra in Georgia.
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B For establishing the reasons behind identified deficiencies, as well as when planning future
activities in Gelati, ensure the involvement of qualified, independent international/local experts.
To the General Prosecutor of Georgia:

B Periodically inform the public about the process and progress of investigation of the facts of the
destruction of archeological sites in the course of the construction of the Ruisi-Rikoti road and
the damage and destruction of the ancient Sakdrisi-Kachaghiani gold mine.

To Batumi Municipality City Hall:

B Develop and approve Batumi City Municipality spatial development document and the Historical-
cultural master plan of Batumi.
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20. Human Rights Education

20.1.Introduction

The Public Defender continues a sustainable, long-term oriented, systemic approach to support human
rights education. The activities implemented during the reporting period comprised of the analysis of
state policy and legislation for all levels of the formal education and the development of
recommendations for addressing the identified gaps. Despite the COVID-19 related restrictions, PDO also
continued working in the area of informal education and delivered human rights trainings and awareness-
raising meetings for various target groups.®'

The framework document on monitoring the implementation of the UN Sustainable Development Goal
#4.7. developed by the Office of the United Nations High Commissioner for Human Rights (OHCHR) and
the Danish Institute for Human Rights (DIHR) was an important reference point for structuring the
endeavors in human rights education.?® It should be mentioned that this indicator framework developed
for the national human rights institutions was piloted in five countries, in cooperation with the Public
Defender.%63

For promoting the human rights education at the higher education level, in 2020, in cooperation with the
East West Management Institute (EWMI), comprehensive Georgia-wide research was conducted at 5 state
and 4 private higher educational institutions. The study assessed the level of integration of human rights
in undergraduate law programs. Currently, preliminary analysis of the results of the study is underway.

In cooperation with the National Teachers’ Professional Development Center (TPDC), an online training
course in human rights was developed for the development of qualifications of academic and
administrative staff within the general education sphere.%*

The cooperation with the main stakeholder - the Ministry of Education, Sciences, Culture and Sports on
human rights education in 2020 can be assessed as productive. As a result of the joint work with the
Ministry an online educational course was developed for teachers. Under the umbrella of Promoting
Democratic Citizenship and Human Rights Education Project, systematic human rights trainings of
individuals involved in the academic process are underway; this partially addresses the recommendation
of the Public Defender about the implementation of a unified human rights training policy approach.

Importantly, the Ministry factored in significant recommendations for the refinement of the substantive
and organizational process of the National Commission for School Textbooks/Series Approval. Although,

91 The structural units of the PDO conducted a total of 694 informational meetings with various target groups throughout
Georgia, furthermore, 20 trainings and seminars were held, thematic brochures and a manual was designed and printed.
92 Available at; < https://bit.ly/3bQTgAR > [accessed 12.03.2021].

93 Australia, Denmark, Georgia, Philippines, Nigeria, Ecuador.

%4 Available at: < https://bit.ly/20ry6iX > [accessed 12.03.2021].
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in relation to organizational aspects of review, several recommendations remain outstanding. No
progress has been achieved in the development of policy documents (human rights education strategy
and action plan) and proactive identification of the cases of proselytism/religious indoctrination at
schools.

Only a few local authorities partially implemented the recommendations addressed to them concerning

the adoption of normative acts envisaged under the Law of Georgia on Early and Preschool Education.®

20.2. State Policy for Promotion of Human Rights Education

The introduction of human rights culture in the country is an obligation of the states and requires
comprehensive approach, entailing the formation of formal and informal human rights education policy
and the implementation of practical measures, through the allocation of relevant resources.

The present chapter focuses on the degree of consideration of human rights education in national policy
documents, as well as in the state budget. The chapter also reviews the challenges in the monitoring the
effectiveness of the implementation of these documents. Furthermore, this chapter analyzes the impact
of the General Education Reform (The New School Model), and, in particular, the resulting of increased
autonomy of schools on maintaining religious neutrality principles in schools and on an academic process
commensurate with human rights principles.

20.2.1. National Human Rights Strategy and Action Plan

The state policy and vision on human rights education and awareness-raising activities was set out in the
National Human Rights Strategy and Action Plan (2018-2020).9¢¢ Performance indicators for 11 objectives
out of the 27 objectives of this document involved informal human rights education activities.%’
Respectively, thematic trainings or educational activities on human rights represent significant
instruments for the implementation of the plan. Although, it is important to note that outcome indicators
of the afore-mentioned objectives cannot be measured; furthermore, there are no output indicators and
impact indicators that would enable measuring the effectiveness of state policy and programs in informal
human rights education. This is also underscored in the EU-UNDP Joint Recommendation for the
improvement of Monitoring of National Human Rights Action Plan.??

%5 The normative acts stipulated under the recommendations were approved by the Tianeti Municipality. Kaspi Municipality
informed us that they had approved the mentioned document in previous years. The draft decree was developed by
Zestaponi, Lanchkhuti, Tkibuli municipalities; although, the mentioned normative acts were not approved during the
reporting period.

%6 The Government of Georgia Decree N 182, dated April 17, 2018, on the Approval of the Government Human Rights
Action Plan (2018-2020). Available at: <https://bit.ly/3¢sj99a > [accessed 30.03.2021].

%7 |bid.

98 Recommendations on a proper monitoring system and ongoing activities for the Georgian National Human Rights
Action Plan, EU-UNDP Joint Project "Human Rights for All" In partnership with the Human Rights Secretariat, Administration
of the Government of Georgia, September 2017; available at: <https://bit.ly/20LIO4n> [accessed 12.03.2021].
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Annual Report®® on the implementation of the Government Human Rights Action Plan also refers to the
information about implemented educational activities, for example, the number of trainings and the
number of training participants. Although, since these quantitative data cannot be compared against the
action plan’s measurable outcome, output and impact indicators, due to their absence, it is impossible to
perform a comprehensive assessment of the effectiveness of the implementation of the action plan.

20.2.2. Unified Strategy of Education and Science of Georgia

Similar tendency is found in the Unified Education and Sciences Strategy (2017-2021)?7; although there
are fewer references to activities supporting human rights education in this document. Such activities are
mentioned only in relation to early and general education goals® set out in the strategic document, while
these goals are not spelled out into specific goals and objectives in the Logical Framework®? and the
Action Plan.o”

Based on the afore-mentioned, the need for unified, coordinated efforts for supporting human rights
education in formal as well as informal education is identified. The development of a unified human rights
teaching strategy and action plan would be an effective mechanism for this purpose. The development
of the national human rights education strategy and action plan will greatly contribute to interagency
coordination, as well as the consolidation of the efforts of international organizations and the civil society
sector, through preventiing possible overlaps and managing effective and needs based allocation of
resources. While recognizing the importance of the national human rights education strategy and action
plan, the OHCHR developed a handbook for the development of such instrument, as well as for its
monitoring mechanisms.?’* Furthermore, it is important to cite the experience of various countries as well
those, which developed and implemented human rights action plans®” based on the above-mentioned
UN guidelines.s7

In the 2019 Parliamentary Report the Public Defender put forward a recommendation about the
development of National Human Rights

99 The report covers 2018-19, 2020 report has not been submitted by the Human Rights Secretariat; available at: <
https://bit.ly/2Q253nv > [accessed 12.03,2021].

970 The Government of Georgia Decree N 533 dated December 7, 2017, on the Approval of the Unified Strategy of Education
and Sciences of Georgia 2017-2021; available at: <https://bit.ly/30H7JbS> [accessed 12.03.2021].

9 Ibid., Annex 1, pg. 12, 13, 16, 22.

972 |bid., Annex 3.

973 |bid., Annex 2.

974 OHCHR, Handbook on National Human Rights Plan of Action, Professional Training Series No. 10, 29/08/2002), available
at: < https://bit.ly/3ezdhOa > [accessed 12.03.2021].

975 OHCHR, National Action Plans for Human Rights Education, available at: < https://bit.ly/3tcrO1h > [accessed 12.03.2021].
976 OHCHR, Guidelines for National Plans of Action for Human Rights Education (1997), (A/52/469/Add.1 and
A/52/469/Add.7/Corr.1, 20 October 1997 and 27 March 1998), available at: < https://bit.ly/20HV3Pr > [accessed 12.03.2021];
OHCHR, Handbook on National Human Rights Plan of Action, Professional Training Series No. 10, 29/08/2002, available at:
< https://bitly/3ezdhOa > [accessed 12.03.2021].
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Education Action Plan.”” Although, in the decree concerning the report the Parliament of Georgia cited
this recommendation with a substantially different content, without an aspect of the development of the
strategy and action plan.®7®

An action plan and its implementation report developed based on the principles suggested by the UN
will increase the effectiveness of the state policy on human rights education, will enhance the quality of
relevant reports about the fulfillment of the commitments taken by the state under international human
rights treaties. Moreover, measurable indicators will contribute to the development of a report by the
state on the implementation of the UN Sustainable Development Goal 4.7. Importantly, despite the fact
that Georgia nationalized all 17 UN SDGs*”, Georgia’s Voluntary National Review (VNR) Report submitted
to the UN on July 13, 2020 does not contain information about the implementation of the Human Rights
Education measures as per Goal 4.7.9%

20.2.3. The Impact of General Education Reform on Maintaining Religious
Neutrality in Schools and Snstruction in Line with Human Rights
pPrinciples

In light of the State Policy for Human Rights Education it is important to analyze the general education
reform that was launched in 2018 (the New School Model) offering autonomy and decentralization, shift
from a unified to differentiated approach to schools. As part of this reform, the legislation on General
Education was amended and schools were granted independence to offer to students additional and
optional educational activities not envisaged under the National Curriculum.®

International organizations working in the education sector (OECD, UNICEF) regard the enhancement of
the autonomy of schools a positive development;®® although, they identify the risks of decentralization
as regards the quality of teaching and recommend the development of powerful accountability and
effective control mechanisms for quality control.%3

977 The Public Defender of Georgia 2019 Parliamentary Report, Thilisi, 2020, 319.

978 The Parliament of Georgia Decree dated June 29, 2020 about the Report of the Public Defender of Georgia, Article 8
(b), available at: < https://bit.ly/3tkv67L>[accessed 12.03.2021].

979 Available at: < https://bit.ly/3craROH > [accessed 12.03.2021].

980 Available at; < https://bit.ly/38zZA2NM > [accessed 12.03.2021].

%1 The Law of Georgia on General Education, adopted on April 8, 2005, as of February 23, 2021, Article 33(4).

Also, Article 22(2) and (3) of the Regulation approved under the Minister of Education and Sciences of Georgia Order N
40/6 dated May 18, 2016 on the Approval of the National Curriculum, as of February 25, 2021.

982 UNICEF, Student Performance in Georgia According to the Programme for International Student Assessment (PISA),
2013, 35, available at: < https://uni.cf/3gN8hHU > [accessed 13.03.2021].

%3 OECD Review of Evaluation and Assessment in Education: Georgia; “The Education System in Georgia”, 2019; available
at: < https://bit.ly/38BtKgZ > [accessed 13.03.2021].

Also, "Assessment and Recommendations”, OECD, 2019; available at: < https://bit.ly/3bJoSIR > [accessed 13.03.2021].
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In its recommendations, the Council of Religions of the Public Defender of Georgia notes the correlation
between the enhancement of the degree of independence of schools and the religious neutrality of
general educational space.?®* The Council is of negative opinion about the amendment N 164/6 dated
August 8, 2019 in the National Curriculum and indicates that the increase of the autonomy of schools
may “result in the introduction of confessional religious teaching on a massive scale and at the same time
leave the matter beyond the supervision of the Ministry of Education.?® In its 2019 report the Tolerance
and Diversity Institute also describes numerous facts of the violation of religious neutrality.%¢

The Public Defender’s Proposal N 17-1/12888 dated November 29, 2019%7 and the Recommendation N17-
1/2139 dated February 24, 2020%8 refer to the risk of religious indoctrination and proselytism in the
teaching process, and the 2019 Parliamentary Report specifies the facts of ineffectiveness of the existing
inspection within the Ministry system, as well as puts forward the recommendation to proactively detect
the use of religious indoctrination, proselytism, or coercive assimilation in the academic process.?® The
response letter from the Ministry of Education, Sciences, Culture and Sports notes that in 2019-2020, in
these directions the Ministry had not identified any violations within general educational institutions under
administrative proceedings; moreover, no complaints had been submitted.>®

20.3. Assessment of Needs of Civic Education Teachers in the Regions

The PDO activities during the reporting period included the identification of the risks of human rights
violations due to the COVID-19, and minimizing damage. For this purpose, as well as for the assessment
of the needs of civic education teachers in the regions, online meetings were held in Shida Kartli, Kakheti,
Mtskheta-Mtianeti, Samtskhe-Javakheti, Kvemo Kartli, Svaneti, Guria, Adjara, Imereti, Samegrelo Regions,
which were attended by 141 teachers in total.

In addition to general challenges in educational system®' the civic education teachers discussed the
problems related to the civic education per se. They highlighted the necessity to raise awareness about
the prevention of cyber bullying, which became highly pressing as classes shifted to the online format

%4 The recommendations of the Council of Religions by the Public Defender of Georgia, 2020, pg. 50; available at: <
https://bit.ly/3rNr4El >, [accessed 13/03/2021].

%5 The Recommendations of the Council of Religions by the Public Defender of Georgia, 2020, pg. 50; available at: <
https://bit.ly/3rNr4El >, [accessed 13/03/2021].

%6 The Freedom of Religion and Belief in Georgia, the Tolerance and Diversity Institute (TDI), 2010-2019, pg. 158; available
at: < https://bit.ly/30DJcVp > [accessed 13.03.2021].

987 Available at: < https://bit.ly/3eBB0gk > [accessed 13.03.2021].

988 Available at: < https://bitly/2Ne5Y2U > [accessed 13.03.2021].

99 The Public Defender of Georgia 2019 Parliamentary Report, 2020, 317, 320.

9% The Ministry of Education, Sciences, Culture and Sports of Georgia December 7 Letter MES 2 20 001166650.

91 The problems of social inequality and unequal access to resources which became especially apparent during the

pandemic; limited access to computer equipment and the Internet for socially disadvantaged and vulnerable students;
furthermore, the difficulties with the teaching of students with disabilities, needs for the prevention of discriminatory
environment for ethnic minorities; the facts of missing school (primarily boys) due to rural/agricultural activities.
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during the COVID-19 pandemic. Teachers also spoke about the safety of online space and specified
various risks, among them, taking shots of students in the online software Google Teams and their
dissemination on Internet. Furthermore, the lack of access to teaching materials in minority languages for
ethnic minority students was assessed as a challenge; this is an issue for all subjects, among them, civic
education.

After the meetings, the PDO communicated with the Ministry of Education, Sciences, Culture and Sports
about the mentioned issues. According to the Ministry, Education Management Information System'’s
(EMIS) current activities are focused on the filtration of content, provision of safe Internet to schools,
keeping statistics about incidents and the monitoring online resources.®? As for raising awareness about
digital literacy and cyber security, according to the Ministry, various trainings and webinars were
implemented in this direction.®?

As regards the access to textbooks in national minority languages, according to the the Ministry, by 2020
approved textbooks for 1-7 grades were translated into national minority languages (Azerbaijani,
Armenian and Russian). Furthermore, approved 8" grade textbooks were translated tp be introduced in
non-Georgian language sector from 2021-2022.9%

20.4. Degree of Integration of Education on Digital Citizenship in General
Education System

The PDO studied the degree of integration of education on digital citizenship in the general educational
system of Georgia due to its importance during the COVID-19 emergency by means of observing the
project ‘Tele School'. It has been identified that the level of integration of education on digital citizenship
is not in line with modern standards set by the Council of Europe and the Committee on the Rights of the
Child, since it is not fully implemented at all three steps of the general education. Furthermore, the training
module for the parents in accordance with the Council of Europe standard has not been developed yet.

In relation to this matter, on June 5, 2020, the Public Defender submitted the recommendation®® to the
Ministry of Education, Sciences, Culture and Sports of Georgia. In its response letter®® the Ministry referred
to the webinar on digital citizenship for the parents, although, according to the Ministry, the training
module had not been developed and posted on the Tele School platform, hence, training was not
delivered to the parents or legal representatives of students.

992 The Ministry of Education, Sciences, Culture and Sports of Georgia Pre-school and General Education Development
Department Head, Lali Kalandadze's Letter MES 7 20 0000494661 dated June 21, 2020

993 |bid.

994 |bid.

995 The Public Defender's June 5, 2020 Recommendation 17-1/5429 about the Integration of education on digital citizenship
in Georgia’s general education system and its teaching during the emergency”; available at:< https://bit.ly/3cySibm >
[accessed 13.03.2021].

9% The Ministry of Education, Sciences, Culture and Sports Letter MES 7 20 0000494661 dated June 21, 2020.
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Concerning the teaching of digital literacy at every step of general education, the Ministry noted that it
had developed an updated Concept on Communication Technologies and was planning to approve the
new standards in computer technologies. The Ministry stated that computer technologies will be
integrated according to the new standards in 2"-6" grades and it comprises the following directions: (1)
computer technologies, (2) informational and communication technologies and (3) digital literacy. During
the current year, the PDO will monitor the implementation of planned activities in 2021 to observe the
integration of digital literacy at all three stages of general education and will assess the standards of
relevant subjects approved under the national curriculum, as well as their conformity with international
standards.

20.5. Monitoring of and Ensuring Conformity of Educational Materials with
Human Rights Principles

During the reporting period the process of reviewing of school textbooks continued. The Public Defender
nominated the experts working on various thematic rights to the National Comission on School
Textbooks/Series Approval. The reviewers with “other specialist” status worked extensively for the
prevention of content with discriminatory, prejudiced views and for the reinforcement of the idea of
multiculturalism and respect of diversity in the textbooks.

Based on the information obtained as a result of communication with the reviewers involved in the
approval process in 2020, the PDO assessed various aspects of the review of the school textbooks / series
of 2020 and their conformity with the international and national standards for human rights education.
Despite the attained progress, based on a number of identified challenges, on September 23, 2020 the
Public Defender submitted the recommendation N 17-1/9393% to the Minister of Education, Sciences,
Culture and Sports.

Considering the Public Defender’s recommendation, the Ministry made considerable improvements in
the review process: the involvement of even more “other specialists” was planned for 2021 for the
assessment of all basic education level subjects;*® furthermore, the practice of requiring independent
consent of each reviewer for all recommendations and justifications developed by the team during the
first stage of content review has been discontinued; reviewers of various subjects were trained in human
rights; now it is possible to leave a subject specific team session after the assessment/confirmation of
authenticity with respect to the criteria falling within the function of a psychologist and other specialist.®%
The broadening of the scope of this cooperation was further manifested by the organizing a joint training
in human rights for the psychologists participating in the review commission. Although, it should be noted

997 The Proposal of the Public Defender of Georgia N 17-1/9393 dated September 23, 2020 on the Improvement of the
Process of the Review of textbooks/series of General Educational Institutions; available at: < https://bit.ly/3bL5zi4 >
[accessed 12.03.2021].

9% The Ministry of Education, Science, Culture and Sports of Georgia Letter MES 7 20 000 1217063 dated December 21,
2020.

999 The Ministry of Education, Science, Culture and Sports of Georgia Letter MES 3 210000267398 dated March 22, 2021.
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that the Ministry has not yet fully incorporated a number of recommendations for the review commission
issued by the Public Defender.

Parallel to the afore-mentioned, for ensuring the conformity of higher educational materials with human
rights, the Public Defender scrutinized discriminatory texts in the books included in the mandatory
reading material at the LEPL - Tbilisi Medical State University. the Medical University modified textbooks
and updated the teaching material@ in response to the Public Defender’'s recommendation.®

20.6. Supporting Professional Development of Teachers of Educational
Institutions and Administrative Personnel Around Human Rights

The role of teachers and administrative personnel of educational institutions is decisive not only for
equipping students with relevant knowledge but also for the introduction of human rights culture in
schools or pre-school facilities and for the introduction of rights based approaches within the academic
space.'00

The research conducted by the PDO in 2018 identified the need for the advancement of the qualifications
of teachers and administrative staff in human rights.” The advisability of the enhancement of the
knowledge of future teachers in this field is also reinforced by the fact that out of 56 programs offered
by 20 higher educational institutions accredited in Georgia human rights issues are included in only 7
programs, other 35 programs contain cross-cutting issues (e.g., inclusive education, democratic culture,
citizenship, principles of fairness, etc.), while remaining 14 programs do not cover rights or related topics
at all.1004

The goal of the 2018 Memorandum of Understanding with the National Teachers’ Professional
Development Center (TPDC) is the cooperation in the development of qualifications of teachers and
administrative staff around human rights. Under this MoU an online training course for teachers and
school principals/deputies was developed on fundamental human rights and was piloted in several
schools of Thilisi and the regions; 45 teachers and school administration staff took part in the training.o
Currently, the Ministry of Education, Science, Culture and Sports is deploying the training program online

1000 The Letter MES 8 20 00475326 of the Head of the Rector's Apparatus of the LEPL Thilisi State Medical University, dated
June 19, 2020.

1001 The Public Defender of Georgia February 27, 2020 Recommendation 17-1/2419 dated February 27, 2020, available at:
<https://bit.ly/2TByCue > [accessed 02.03.2021].

1002 Amnesty International, Human Rights Friendly Schools Toolkit, 2017, available at: <https://bit.ly/2OWKCYf> [accessed
13.03.2021].

1003 The research about teaching human rights and the learning environment in the general educational space, pg. 32.

1004 The information is based on the review of programs on the websites of higher educational institutions.
1005153 education specialists have been registered for the training of trainers planned under the course.
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on the Ministry learning platform.® TPDC is planning to implement the afore-mentioned online training
course in 2021.

In the resolution™®” about the Annual Report of Public Defender, the Parliament of Georgia reflected the
Public Defender’s recommendation about the development of a unified training policy document for
human rights education of school teachers and other individuals engaged in the academic process. The
response letter from the Ministry of Education, Science, Culture and Sports about the implementation of
the Parliamentary assignment refers to systematic trainings or other educational activities (for teachers
and other individuals engaged in the teaching process) under the TPDC project on Promoting Democratic
Citizenship and Human Rights Education Project.’®® This program has addressed the Public Defender’s
recommendation partially, since its implementation scale and timeframes are to some extent conditioned
by financial contribution from international donor organization and it does not represent a long-term,
continuous mechanism that would be guaranteed by the development and implementation of a relevant
policy document.

In the Parliamentary Report of 2019 the Public Defender referred to reflecting a basic knowledge on
human rights in teacher professional standards. Unfortunately, there has not been much progress in the
implementation of these recommendations during the reporting period.’® Only a few of local authorities,
have partially fulfilled the recommendation by adopting normative acts envisaged by the Law of Georgia
on Early and Preschool Education.”™

For the improvement of skills of school administration in mainstreaming rights based approaches in the
management process, in cooperation with the Ministry of Education, Science, Culture and Sports of
Georgia, the PDO designed 15 close-ended questions about fundamental human rights to be included in
the examination tests for school principals and provided them to the LEPL - Education Management
Information System.

Recommendations

To the Government of Georgia:

B Set measurable outcome, output and impact indicators for human rights education and
awareness raising in the updated National Action Plan on Human Rights;

1006 Available on website: < https://bit.ly/3licEtG > [accessed 12.03.2021].

1007 The Parliament of Georgia Resolution on the Report of the Public Defender of Georgia dated June 29, 2020, Article 7
(c). Available at: < https://bit.ly/3tkv67L > [accessed 12.03.2021].

1008 December 7, 2020 letter MES 2 20 001166650.

1005The Minister of Education and Sciences of Georgia Order N 1014 dated November 21, 2008 on the Approval of Teachers’
Professional Standard.

1010 Normative acts have been developed and approved by Mtskheta, Kazbegi, Khashuri municipalities.
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®  Develop a unified human rights education strategy and action plan, based on relevant
international guidelines;

" Include information about the implementation of Goal 4.7 in the next National Voluntary
Review on the implementation of the UN Sustainable Development Goals.

To the Minister of Education and Sciences of Georgia:

Develop a unified training policy document on human rights for teachers and other individuals
engaged in the academic process;

Develop a strategy/action plan for proactive detection of the encroachment on the religious
neutrality of public schools, as well as religious indoctrination in academic process, proselytism,
or forced assimilation;

Amend the rule of school textbooks/series approval for relevant step(s) so as to enable the
confirmation of partial compatibility (authenticity) of the material with recommendations issued
by a subject-matter team (with the authority to provide recommendations to the subject review
team and setting additional deadline for implementing them);

Through legislative amendments, discontinue the practice of requiring independent consent of
each reviewer for all recommendations and justifications developed by the team during the first
stage of content review;

Include an expert with relevant experience in human rights to get fully involved in the decision
making process of appeal committee within the textbook approval process.

To local self-government authorities:

274 |

City Halls and Municipalities of Dedoplistskaro, Zestaponi, Lanchkhuti, Signagi, Tkibuli, Chiatura
and Khoni shall develop and approve normative acts envisaged under the law of Georgia on Early
and Preschool Education Article 28(4)(d) and (e).
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21. State of the Children’s Rights
21.1.Introduction

In 2020, the country faced challenges in protecting the rights of the children. During pandemic, the risks
of violence against children, along with neglection and child poverty, have increased dramatically. At the
same time, the mental health of juveniles was endangered in isolation, especially in the situation where
access to appropriate child-focused rehabilitation services is remaining problematic in the country for
years.

Significant restrictions were imposed on the pre-school and general education systems. Online learning
process was related to issues such as children's access to the Internet and computer equipment, access
to quality education, support for people with many children living in poverty, disability along with need
for special education and proper involvement in the educational process. According to the Public
Defender, during the reporting period, the measures taken by the state to manage the teaching process
in general education institutions were not sufficiently consistent.

Children have been vulnerable to poverty and the risks associated with an inadequate standard of living
for years in Georgia. Due to social and economic problems, child labor and its extreme forms are still
relevant. The situation of children who live and work in the streets is also acute. Unfortunately, the current
social system and programs in the country do not meet the individual needs of families with children,
mostly they are one-time and are not focused on long-term results.

While protecting the rights of the children should be one of the top priorities for the state, the number
of professionals who are primarily responsible for responding to violation of their rights is extremely low.
268 social workers and 12 psychologists are employed in the guardianship institutions across the
country,"" working with thousands of juveniles under state care and under the risk of abandonment, as
well as those who have experienced violence, conflict with the law, life in poverty or other problems. Due
to the small number of social workers and psychologists, not only the protection of the individual rights
of minors but also their lives and development is at risk, because in the absence of rehabilitation and
support services, even in the most problematic cases, the response is delayed and ineffective.

Cases of violence against children, including sexual abuse, are subject of special concern. This is as a result
of permanent inaction, lack of qualifications and lack of proper rehabilitation services for children who
are victims of violence, the Public Defender's Office has been referring the mentioned issues for years.

101 | etter N2O7 / 842 of February 8, 2021 of the LEPL State Care and Tafficing Victims Assistance Agency.
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21.2. Children’s right to life and health

In the conditions of the coronavirus pandemic, children's right to life, development and health are at
particular risk. The risks of children’s psychosocial needs, mental health, inadequate care, and neglect are
further increased in this situation, when children and families spend most of their time in isolation.!%

According to the United Nations Children's Fund (UNICEF), water, sanitation and hygiene services (WASH)
are in danger of being destroyed under restrictive measures imposed to stop the virus. Such a situation
puts children at risk and reflects in the problems of access to child services. During pandemic, the risks
not to follow WASH standards were particularly evident in Georgian public schools, some of which failed
to meet the challenges caused by the virus, which further increased the health risks in this area.’o®

Prevention of child suicide remains a challenge in Georgia. According to the Ministry of Internal Affairs of
Georgia, in 2020, 14 cases of juvenile suicide and 54 cases of attempted suicide were detected.™™
According to the Ministry of Education, Science, Culture and Sports of Georgia, from March 1to October
31, 2020, 36 cases of students' suicidal thoughts / behaviour and self-harm were revealed.”’>

Among the risk factors for child suicide are still unresolved systemic problems. Violence against / among
children, domestic violence, poverty and inadequate living standards are acute, compounded by the lack
of adequate rehabilitation services in the country, the lack of professionals working on such cases, and
their low qualifications. Particularly problematic is the lack of social workers and psychologists,”'® the need
to raise the awareness of teachers in schools, the issue of training of law enforcement officers.

There is no methodological document for assessing and detecting suicidal behaviour of children in
children in the country as well as a specific tool that would allow social workers, law enforcement officers
and school representatives to assess the risks of suicide in children based on specific indicators, take a
multidisciplinary approach to solve their problems.

Despite the severity of the problem, the state has not yet developed a specific strategy and action plan
aiming to eliminate the causes of suicidal behaviour among children, and for timely and effective
assessment of the individual needs of children at risk.

1012 United Nations Document on the Impact of COVID-19 on Children, 15 April 2020, available at: < https://bit.ly/31sl9¢cx >
[last viewed 24.03.2021].
Right there.
1013 |bid.
101 L etter MIA 9 2100593220 of March 11, 2021 of the Ministry of Internal Affairs of Georgia.
1015 | EPL Educational Institution Resource Officer Service, letter of November 5, 2020 MES 2 20 0001071538,
10% The guardianship body employs 268 social workers and 12 psychologists who have thousands of beneficiaries at risk of

violence, misconduct and abandonment.
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One of the tragic examples of existing systemic problems is the suicide of a 14-year-old girl in Kobuleti, "
which is not an isolated case, but is a part of a whole problem. This case has shown that suicide prevention,
risk assessment and timely response remain a problematic in the country.

21.3. Protection of children from violence

The analysis of the cases studied by the Public Defender of Georgia in 2020 shows that in conditions of
pandemic and isolation, when it is difficult to identify children victims of violence and part of the services
are provided remotely, there is a high risk of domestic violence against minors. Cases of sexual, physical
and psychological abuse, bullying and neglect of children were also identified during the reporting period.
It is also noteworthy that in the context of the Coronavirus pandemic, child victims of violence were
provided with supplementary programs and services remotely, this put the effectiveness of these service
at risk.

As in previous years, protection of children from abuse is still linked to challenges such as timely detection
of violence, comprehensive and effective response to detected facts, lack of rehabilitation services,
inadequate coordination between responsible agencies for prevention of violence, and law qualification
of professionals working with minors.

In the situation of reduced public services and human resources, children do not have access to services
tailored to their individual needs. The involvement of a psychologist is mostly fragmentary, often delayed
and ineffective. A number of cases investigated by the Public Defender have shown that after assessment
of phycological needs of juvenile the service of psychologist is provided after several months.

According to the LEPL State Care and Victims Assistance Agency, in 2020, 1818 cases of violence against
children were identified. During the reporting period, 422 beneficiaries used the shelter'®® for victims of
violence against women and domestic violence, of which 48 beneficiaries were minors;"® It should also
be noted that these shelters provide services to women and victims of domestic violence; The state has
not yet introduced targeted services for children directly affected by violence.

The problem of detecting and responding to cases of violence against / among children is obvious in
general education institutions as well. In 2020, 928 beneficiaries were referred to the Centre for
Psychosocial Services of the Resource Officer of the Educational Institution to receive services, 221 minors
and / or their parents / legal representatives refused to receive the services.02

In 2020, 657 cases of violence against / among children were mentioned in the information database of
the LEPL Resource Officer of Educational Institution, out of which 432 cases of violence (physical abuse)
between students, 210 cases™ were referred to the Agency for State Care and Victims of Trafficking. LEPL
Educational Resource Officer Service is represented in 607 public schools across the country. According

1017 Statement of the Public Defender of Georgia, available: < https://bit.ly/30LABQy > [Last viewed 24.03.2021]
108 The shelters are located in Tbilisi, Batumi, Gori, Sighnaghi and Kutaisi.

1019 | etter NQO7 / 842 of February 8, 2021 of the LEPL State Care and Trafficiking Victims Assistance Agency.

1020 | etter #MES 8 21 0000204527 of the Ministry of Education and Science of Georgia dated March 9, 2021.

1021 |b|d
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to information received from educational resource centres, in general education institutions where there
are no resource officers, and the contingent of pupil in such schools is therefore small, a total of 11 cases
of violence against / among children were detected in 2020, these cases were referred to the relevant
authorities.02?

21.3.1. Family violence

According to the United Nations Policy Research Document™?, the most common form of violence
against children is domestic violence. Minors are often witnessing of domestic violence against women,
a rate that has increased in many countries under the influence of the coronavirus. Such forms of violence
are most likely to occur when families experience stress and anxiety in conditions of prolonged isolation
at home. 60% of children worldwide live in countries where full or partial restrictions have been imposed.
These restrictions unfortunately allow child abusers to harm minors. Children rarely have the opportunity
to inform anyone on this, while, social, legal and protection services for children are suspended or
reduced.®

According to the General Prosecutor's Office of Georgia,”®* in 2020, 887 juveniles were recognized as
victims of domestic violence. In 2020, 623 restraining orders®¢ were issued on the facts of domestic
violence against minors; In addition, 13 protection orders were issued by the district (city) courts of
Georgia on the facts of violence against minors.1%

1022 |b|d

1023 United Nations Document of 15 April 2020 on the Impact of COVID-19 on Children. Available: <https://bit.ly/31sI9cx>
[Last viewed 24.03.2021].

1024 |b|d

1025 | etter N213 / 12360 of March 5, 2021 of the General Prosecutor's Office of Georgia.

1026 | etter MIA 9 21 00593220 of March 11, 2021 of the Ministry of Internal Affairs of Georgia.

1027 etter GP-125-21 of February 26, 2021 to the Supreme Court of Georgia.

278 | Report of the Public Defender of Georgia 2020



B Domestic Violence Against Children in 2020
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In 2020, the monitoring of cases of domestic violence was the subject of special attention from the side
of Public Defender. During the reporting period, it appeared that, as in previous years, it is still problematic
to prevent domestic violence against children, to protect and assist victims. Revealing facts by social
workers and law enforcement bodies is delayed in some cases, and in already identified cases, minor
victims of domestic violence do not have access to long-term, therapeutic rehabilitation services. In
addition, custodial institutions and investigative bodies do not provide a properly adapted environment
for the children.

The increasing of the risk of domestic violence against children has once again shown that it is crucial to
increase the staff of social workers and psychologists in the regions in order to detect child abuse and
take measures aiming to ensure safety and support for the victims.

21.3.2. Sexual violence against children

Numerous cases which took place in the country have shown that the delayed and ineffective response
of the state to the facts of sexual abuse and exploitation of a child can even have fatal consequences'®.
The state fails to identify needs of underaged victims of sexual violence and to carry out effective
measures for rehabilitation and support of them.

In 2020, 254 criminal proceedings on sexual violence and sexual exploitation against minors qualified
under Articles 137-141, 253-254 and 255-2552 of the Criminal Code of Georgia were launched, 31 of these
cases were crimes committed in families.®

1028 Statement of the Public Defender of Georgia, available: < https://bit.ly/205HBoM > [last viewed on 24.03.2021].
1029 | etter # MIA 9 2100593220 of March 11, 2021 of the Ministry of Internal Affairs of Georgia.
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Despite the high number of crimes, the lack of staff working on cases of sexual violence against minors,
their low qualifications and the lack of rehabilitation services focused on child victims still remains a serious
problem in the country.

It is essential to involve relevant juvenile specialists in the investigation and trial and to create a child-
friendly environment. Nevertheless, only in six structural units of the Ministry of Internal Affairs of Georgia
there is a juvenile interrogation room, and remote interrogation of a child is possible only in the building
of the Rustavi City Court. The establishment of the Main Division of Juvenile Affairs in the system of the
Ministry of Internal Affairs of Georgia should be mentioned as a positive factor. However, the division
operates in the Thilisi Police Department and there are no similar structural units in other regions.

In addition, although the involvement of appropriate specialists is crucial to prevent secondary
victimization related to child, there is no document that would precisely regulate the involvement of a
psychologist in child sexual abuse cases, or that would guide investigators and prosecutors in making
such decisions. It should also be noted that the responsibilities and powers of the psychologist and social
worker at the investigation and trial stage are not clearly and precisely described. In addition, restriction
of victims with the strangers is not ensured. In particular, there are cases when different investigators,
social workers and psychologists work with the affected child in different investigative actions.

The lack of adequate staff and the lack of rehabilitation services make it virtually impossible to implement
timely and effective measures tailored to the victim child. At this stage, across the country, there is only
one psychologist in each region within the State Care Agency, which makes it impossible to respond to
all cases in a timely and appropriate manner, taking into account the individual approach to the child.
Also, especially problematic is the issue of geographical access to psychological services, which often
makes it impossible for a psychologist to work with a child on rehabilitation. The lack of social workers
employed by the state care agency is also crucial issue, which prevents them from taking timely and
effective measures in relation to each case of child abuse.

The lack of the staff and resources is also related to the challenges of medical expertise in cases of sexual
abuse of children. In particular, due to the lack of relevant equipment and specialists, the medical
examination in cases of sexual violence against minors is conducted only in Tbilisi, at the central office of
the Medical Examination Department of the Levan Samkharauli National Forensics Department.
Consequently, children victims of sexual violence have to be transported for a long time before a medical
examination. In addition, the Levan Samkharauli National Forensics Bureau employs only six female
medical experts in Thilisi branch, this complicates provision of appropriate procedures for a child victim
of sexual violence in a timely manner.

Proper and timely detection of risks, requiring special knowledge, is crucial in cases of sexual abuse of a
child. Although the training of investigators, prosecutors and judges on juvenile justice is being carried
out step by step, the state has not yet been able to provide training to relevant staff through a training
module tailored directly to the crimes of child sexual abuse. Social workers do not receive any support in
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relation to raise qualification on this issue. At the time when their responsibility is to assess timely the
individual needs of the child victim and to provide support and to ensure assistance/strengthening of the
children and their families.

21.4. Poverty and inadequate standard of living

Under the Kovid-19 pandemic, the risks of child poverty have increased even more due to the difficulties
posed by the global economic downturn.® Risks of poverty and inadequate living standards have also
increased in Georgia. In the situation of the socio-economic problems caused by the pandemic, the
inadequate standard of living has reached an even more critical level and has caused a significant crisis
in socially disadvantaged families with children.

In Georgia, from January to December 2020, the number of families receiving subsistence allowance, with
at least one child, increased from 71,766 to 87,527 families. And, the number of families with 3 or more
children from 20,750 to 25,782 families. During the same period, in January, 152,353 juveniles were
enrolled in the program, and at the end of the year 186,131 juvenile beneficiaries were enrolled.'%

In May 2020, 22 644 children received a compensation within the targeted state program aiming to
reduce damage caused by Coronavirus, and in October - 25154 families were involved in this program.i
Despite the compensation of the state, during the reporting period, numerous citizens applied to the
Public Defender's Office on the issues of children poverty caused by unemployment and inadequate
social environment, including adequate food products, clothing, learning items and housing. These
challenges are especially relevant for the children living in rural areas and in high mountain regions, where
the municipal services of targeted assistance are very small and the social allowance obtained within the
state sub-program is insufficient to increase the social function of families and to reduce poverty level.

According to the Assessment of Public Defender the current social security system, the existing state and
municipal services did not appear to be sufficient during the pandemic of coronavirus to cope with the
poverty challenges arising the families with children, especially when the large part of the families are left
without a job. The social allowance received from state is often not enough to buy food, clothes and
primary household / educational items for children. One of the reasons which caused such situation is
the absence of the targeted social aid program oriented to identify and to eliminate the identified risks
of the families with children living in poverty. The current social security system fails to eliminate children's
poverty in the country or significantly reduce it.

1030 United Nations Document on the Impact of COVID-19 on Children, 15 April 2020, available at: < https://bit.ly/31sl9¢cx >
[last viewed 24.03.2021].

1031 | etter to the LEPL Social Service Agency, February 19, 2021 N2 04/1160.

1032 Families with 100001 rating points registered in the "Unified Database of Socially Unprotected Families", which have 3
or more children from 0 to 16 years.
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In the cases studied by the Public Defender of Georgia is revealed that like pas years, involvement of
children in the sub-program on “the emergency support for families with children who are in the crisis
situation” is still delayed. According to the statements of the citizens, that in some cases, it is insufficient
and family needs are not covered with the assistance provided for beneficiaries within the sub-program
(including food products).

One of the obvious examples of the extremely difficult situation related to the poverty in the country is
the fact of death of 4 juveniles as a result of fire in Baghdati municipality.”®® It is noteworthy that the
guardianship-care body worked before the fire incident, in particular, the social worker has developed a
“family assessment conclusion”, which was referring to the risk related to lack of social skills, to absence
of stable asylum and poverty. However, despite revealing of the risks, it was not possible to raise the
social function of the family, avoid poverty and strengthen supporting services.

21.5. Child labor

In 2020, in the conditions of the Coronavirus Pandemic, taking into consideration the common
background of the socio-economic condition of the population and existing risk of growth of the poverty
of children, the risk of involving children in labor also increased. However, children's work in the country
was problematic before the Covid-19 pandemic and afterwards. Due to the poverty, inappropriate level
of life and other social factors life, children are at a risk to be involved in the work inappropriate with their
age and threatening their development. Despite the severity of the situation, the state does not react
efficiently on this problem. Responsible agencies have not elaborated effective mechanism to respond to
such cases, to prevent them and to assess risks.

In 2020, the Office of the Public Defender of Georgia conducted research with the support of the UNICEF
"Children's labor in the new Corona virus pandemic and beyond", within the research it was studied
whether national legislation is in line with international standards along with existing challenges in this
regard. The results of the study show that the practice in the regions is to involve juveniles in seasonal
works that puts at a risk the development of children and their availability. Children, in order to get rid of
poverty, are performing hard works such as collecting of scrap, work on trucks and cargo and farming
works.

Responsible agencies are still unable to eliminate children's labor in the streets, to prevent participation
of juveniles in anti-social activity, to coordinate work on identifying needs of children living in the streets
and improving the situation. From the side of custodian-care body mobile groups'®** are working with
children in the streets, the groups consist of social workers, psychologist, education specialist and driver.
However, mobile groups are not functioning in large cities such as Batumi, Kobuleti, Telavi, Akhaltsikhe,
etc. The children working in the streets are offered to provide service to shelters and day centres for

1033 Statement of the Public Defender of Georgia is available: < https://bit.ly/3ffcz3z > [end Views 24.03.2021].
1034 Mobile groups operate in three cities - Thilisi, Kutaisi and Rustavi.
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homeless children, but it is not an effective means of avoiding children's labor and rehabilitation, because
in most cases, children are still returning to the street and continue to work.

In terms of realizing children's rights, labor migration is one of the most important challenges. The labor
migration occurs on seasonal basis, as well as for short-term and long-term period, the age of children
ranges from 14 to 18 years.

Involvement in labor activities leads to abandonment of school by juveniles. During seasonal works,
households and temporary labor migration, juveniles are not involved in the educational process.
Employees of educational institutions, teachers and administration, in some cases, do not record the facts
and reasons for the absence of juveniles. As a result, they cannot identify all the facts of involvement of
children in labor activities and the facts remain beyond any respond. During this period, children perform
severe works for their age and physical development, have a loaded schedule in unhealthy environment;
Often they do not have adequate living conditions, food, sleep and leisure regime.

The absence of an appropriate mechanism for responding to children's labor, in practice, is more
complicated by delayed identification of labor, especially hard labor cases from the side of responsible
agencies, and effective response to the cases, especially if juveniles are involved in informal labor activities;
As a result, children's labor issue is still unsolved.

21.6. Children working and living in the streets

Under the reality caused by Coronavirus, the most vulnerable group are children living and working in
the streets. Besides the fact that they are particularly vulnerable to violence, the acute problem is to
provide to them such basic needs as shelter and proper meals, as well as effective access to education,
health and other services. In addition, the homeless children are at high risk of spreading the infection.

Within 2020, within the framework of the Sub-Program of “Providing shelter for homeless Children” 277
beneficiaries used provided services, 177 took advantage of the day center, and 100 of day and night
shelter,'%3> this unfortunately, cannot cover the full contingent of homeless children. It is also noteworthy
that in 2020, five criminal cases were launch under the Article 171 of the Criminal Code, involvement of
children in an anti-social activity, and seven criminal cases were launched under Article 1432 of the
Criminal Code, which implies trafficking (trafficking) of children.103

The Public Defender's Office has carried out monitoring of all day centers and day/night shelters within
the sub-program of “"Providing shelter for homeless children” within its mandate. According to the current
information, the quarantine space for homeless children aiming to to prevent the possible distribution of
Coronavirus (COVID-19) was functioning only in Tbilisi, and from March to May, 2020 only 18 children
were placed there.® In addition, the results of the monitoring of day centers and day/night shelters
revealed that psychosocial needs of homeless children were not properly met in the quarantine space.

1035 | EPL State Care and Trafficking Victims Assistance Agency No. 07/8/842 of 2021.
1036 MIA 9 21 00593220 of the Ministry of Internal Affairs of Georgia of 2021.
1037 EPL State Care and Trafficking Victims Assistance Agency No. 07/8/842 of 2021.

283 | Report of the Public Defender of Georgia 2020



Also, despite the fact that the mobile groups of sub-programs in Tbilisi, Rustavi and Kutaisi have
established contact with 234 children in the streets, the problem of identifying homeless children,
establishing contact with them, caring out the measures aiming their protection is still relevant. The
problem is particularly critical in the Adjara region where despite numerous recommendations of the
Public Defender, the sub-program does not apply. In addition, there is no methodology and form of
quality assessment of mobile groups activities allowing to identify needs and all possible risks for each
child living or working in the streets.

The children are living and working in the streets because of different reasons, but one of the main
reasons is poverty.”® According to the existing data, the reality caused by Coronavirus has reduced
income of significant part of the families and lead them to poverty: compared to the period before
pandemic revenues of approximately of quarter of the families (23%) were reduced.® The risk of finding
children themselves in the streets will not be reduced by the existing social systems and services.

Services for children living and working in the streets did not foresee providing of services for the
beneficiaries when they become 18 years old. Municipalities are still unable to assess need of the families
with children living in the poverty and to implement effectively existing programs. This situation is now
also more problematic as from March 22, 2020 day service centers temporarily suspended their services
due to prevention of possible spread of Coronavirus.

The results of the study conducted by Public Defender reveals that the sub-program on providing of
shelter for homeless children is suffering from the lack of material-financial and human resources. In
addition, institutions require support to solve infrastructural issues. It is also problematic for the absence
of additional support services for homeless children and their families and their geographical access.

21.7.Child protection in the villages nearby the occupation line

Children living in villages nearby the occupation line have significant needs in relation to the access to
education, social integration, health care services, psychosocial well-being and proper level of life.104

The study of this issue by the Public Defender of Georgia shows that unlimited use of the right of school
and preschool in the villages near the occupation line is related to many challenges. Among them are the
physical availability of schools, improper infrastructure, problems of encouraging informal education, the
lack of early and preschool education institutions. In some villages kindergarten does not work in
kindergartens and schools, the infrastructure and the physical environment does not meet standards of
educational process in a safe environment. Schools, mostly, do not have a buffet, playground and

1038 "Children Living and / or working in the street in Georgia" UN Children's Fund report is available: <
https://uni.cf/332lg7n > [end Views 24.03.2021].

1033 "Knowledge, Risk Perception, Preventive Behavior and Public Trust Monitoring during Coronavrus Pandemic" UN
Children's Fund report is available: < https://uni.cf/2zyj5bo > [finally Views 24.03.2021].

1040 The Public Defender's Office examined the rights of children living in 6 villages of Gori municipality and in 2 villages of

Kareli municipality and their basic needs.
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assembly hall. The problems of school infrastructure were especially identified in the villages of Gori
municipality - Mereti, Kerale and Nikozi public schools. Similar problems are also visible in the villages of
Kareli municipality including Gnoleev, Avlevi and Bredzi.

Children are mostly involved in the general education process, however, according to the local
population, people are migrating from villages, that leads to the closure of public schools and the
abolition of education facilitating services, including the abolition of art circles, cognitive, sports, art and
other types of informal activities. In many cases, the absence of informal cognitive activities in the village,
which is added to municipal transport problems, juveniles are not properly integrated into societies.

The main concerns of the population living in the villages near the occupation line are the post-control
stress and psycho-emotional needs, fear and tension caused by the threat of conflict situations in children.
In the most part of the villages nearby to the occupation line, local medical services do not operate in
terms of realization of health rights, this fact creates many obstacles to local population, especially
children. According to the local population, due to poverty and improper living conditions, they have
problems related to purchasing of necessary food and medical staff.

21.8. The rights of children under state care

In terms of the protection of children under state care, the state faces challenges such as prevention of
violence against children in the care system, identification of victims, response to their needs,
rehabilitation of children's victims of violence, protection of education and health, support of beneficiaries
who left the state care system. In addition, the problem still exists in relation for the protection and
monitoring of juveniles living in religious school-boarding schools.

There are 45 small family type houses and 774 persons are registered as foster carers. In this regard, the
supply of services is the small in Racha-Lechkhumi - Kvemo Svaneti region, there is only one small family
type house and 4 foster carers. In the foster education there are 1571 juveniles, and in small family-type
homes - 280. In 2020, 315 minors were placed in the state care, and 112 juveniles are returned to the
biological family 521 juveniles are in the process of reintegration.™4

In 2020, the main reason for placement of 315 juveniles under state care was violence and neglection,
however, there the cases of state care caused by inadequate level of life and poverty are also frequent.’o®

1047 | EPL State Care and Trafficking Victims Assistance Agency No. 07/8/842 of 2021.
1042 | EPL State Care and Trafficking Victims Assistance Agency, 10/1918 of March 10, 2021.
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The Reasons for Placing Juveniles Under State Care
in 2020
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= Due to health reasons

Children living in state care require special support from the state in terms of pandemic, especially in the
situation when the agency is working remotely® for the purpose of preventing spread of the virus.
According to the information provided by the Victims of State Care and Trafficking, the Victim
Assistance Agency, in small family-type homes, the standards for prevention and control of the infection
caused by a new Coronavirus for the 24-hour care institutions exist. Small family type homes are closed
for third persons and movement is restricted, temporary withdrawal to biological families and meetings
with family members are also restricted.”04

The existence of insulating room in small family-type homes depends on the resources of home. In the
majority of small family-type homes integrated in commune, the quarantine room cannot be separated
and, if necessary, the infected beneficiaries are placed in their own rooms. In addition, in the part of the
homes,'*¢ where monitoring was conducted, infrastructural problems have been identified: damaged
furniture, roof, heating system, toilet and bath inventory.

The results of the monitoring of the Public Defender have shown over the years that part of the
beneficiaries in the state care system does not have access to internet and digital technologies at all. In

1043 Social workers working remotelly monitor beneficiaries online or through phone. They go to the place in case of
revealing of problem and in emergency cases.

1044 | EPL State Care and Trafficking Victims Assistance Agency No. 07/56/56 of January 29, 2021.

1045 In case of enrollment in the institution and in the case of long-term withdrawal, all beneficiaries are undergoing PCR
testing for Coronavirus infection. beneficiaries and caregivers are tested once in 2 weeks.

1046 Non-govenmental (non-comertial) legal entity Association "The beam of the future," Ozurgeti; "Batumi Education,
Development and Employment Center," Batumi.
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the process of distance learning, the technique of small family type houses was dependent on the financial
possibilities of the provider organizations. In addition, a large part of the children has a lack of motivation
for education, they have special educational needs and need additional support in the remote teaching
process, that is extremely difficult in the conditions of human resources. For juveniles in state care,
especially in the regions, access to additional, informal activities is problematic, which has been reduced
due to conditions of the pandemic.

Monitoring conducted in small family-type homes showed that no rehabilitation is provided for victim
children, there is no effective, therapeutic and outcome-oriented rehabilitation programs that are
aggravated by the emotional state of children. This problem is common in general for juveniles in state
care and their life conditions depend on the personal skills of the caregivers and recipient families. The
state is still unable to provide access to services for beneficiaries who reached age of 18, and young
people are returning from the care to the same environment they were before the state care. It is
noteworthy that 133 beneficiaries left state care system because of reaching of age 18 in 2020. In this
regard, the condition of persons with disabilities is especially acute, sometimes young people are not
even able to have any self-sufficiency, they are left without support and care, and are fully dependant on
the resources of the provider organization, which in most cases is very reduced in the situation of small
vouchers.

According to the information provided by the Agency, as of today, 3 licensed religious school-boarding
homes are operating in the country and 163 juveniles are registered there.™” Despite the licensing, it is
still problematic to monitor the rights of children in such homes. Monitoring is prevented in Ninotsminda
Boarding school™®, according to the provided information representation of the school is against the
visits of the social worker. Which is imposed on the protection of the rights of juveniles living in the
boarding and increasing the risk of high institutional violence in the boarding house. This threatens
protection of the rights of juveniles living in the boarding school and increasing the risk of high
institutional violence in the boarding house. It is still problematic for the License of Muslim Boarding
houses. The state has not properly studied the circumstances that should be taken into consideration in
the Muslim Boarding houses Licensing process, this increases the risk work of such boarding entities
without state control. In addition, it is important for the state to develop unified policy and approach, in
general, in relation to religious boarding schools, taking into account the best individual interests and
needs of children.

During pandemic, the risks related to large institutions became more visible. According to the
information™* provided by the Agency of State Care and Trafficking Victims/affected Assistance Agency
the personnel of the non-commercial legal entity “the Apostle Matata Batumi City Fund” has switched to

1047 | EPL State Care and Trafficking Victims Assistance Agency No. 07/8/842 of 2021.
1048 “Ninotsminda St. Nino Boarding house for the careless children of the Patriarchate of Georgia”.
1043 etter of the State Care and Trafficking Victims Assistance Agency of LEPL, December 4, 2020 N2 07/10550.
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the 10-day service regime. Contact of children with family members is mostly remote. However, due to
the large number of children, their access to electronic and computer facilities is problematic. At the same
boarding school, as of February 2021, 58 juveniles and 20 employees were infected.

21.9. Protection of the right to education

The pandemic has further highlighted the challenges related to education existing in Georgia over the
years, among them as access to education, severe infrastructural problems in educational institutions,
and the full inclusion of children with disabilities and special educational needs, children living in poverty,
children under state care, children in regions and especially in mountainous regions in the process of
education. Children who do not have access to the Internet and computer equipment are not able to fully
engage in the distance learning process. According to the United Nations Children's Fund,0® 15% of
school-age children in Georgia do not have access to the Internet at home. According to the National
Statistics Office of Georgia,®' only 61.8% of households are provided with computers.

According to the information provided by the Ministry of Education, Science, Culture and Sports of
Georgia,? the model of synchronous, asynchronous and mixed teaching is used in the distance learning
process to ensure equal access to education. Also, the distance learning project is "Teleschool”, which is
implemented by the Ministry in cooperation with the First Channel of Georgia. According to the
information provided by the Ministry,®3 in case if the student is not able to join the "Teleschool" or
participate in the online learning process through a special electronic platform offered by the general
education institution, the teachers are obliged to give assignments to the students in accordance with
the National Curriculum. For this purpose, the teacher may also use telephone communication.

According to the Public Defender, the long transition to the distance learning regime, without providing
adequate technical support to families, has put at risk the protection of the right of some children to
education. This issue has been particularly acute in relation to minors living in the regions and in poverty.
No specific action plan was developed during the reporting period, in which the state planned activities
are outlined. This was extremely important as the distance learning process has been extended in several
major cities in Georgia.

1050 According to a report by the United Nations Children's Fund and the International Telecommunication Union (ITU), 15%
of school-age children in Georgia do not have access to the Internet at home, available at: < https://uni.cf/3cyzES8 > [last
viewed 25.03.2021].

1051 *Indicator of the use of information and communication technologies in the household," National Statistics Office of
Georgia, available at: < https://www.geostat.ge/media/ > [25/03/2021].

1052 | etter MES 0 20 0001216418 of the Ministry of Education and Science of Georgia of December 21, 2020.

1053 | etter MES 120 00352893 of the Ministry of Education and Science of Georgia of April 29, 2020.
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The high education suspension rate remains a problem in the country for years. In 2020 (01.01.2020 -
31.12.2020), 6704 minors stopped studying across the country. 2777 of them were girls and 3927 were
boyS.1054

The Basis for Suspention of Education in 2020
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The most common reason for suspension of the education is not attending of classes for 90 days in a row
by child. This may be due to a variety of reasons, including child neglection, other forms of violence
against them, poverty, child labor, and etc. However, the statistics this information is not reflected in the
statistics. There are similar risks when a student travels abroad with a parent or when termination is based
on an application. Unfortunately, although dropout rates have been high over the years, coordination
between general education institutions and responsible agencies on the issues of protection of rights of
the children and on reduction of existing risks is not effective and systematic, especially in the case of
dropouts before the end of basic education.

1054 | etter MES 1210000075489 of the Ministry of Education and Science of Georgia of February 8, 2021.
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As in previous years, in 2020, the highest dropout rates were found in Thilisi, Kvemo Kartli and Kakheti,
which may indicate problems that are specific to a particular region and require in-depth study.0>

21.9.1. Pre-school education

According to data of 2020, there are 1,621 preschools and educational institutions in Georgia, although
access to pre-school education and education for children remains challenging, especially geographical
access for rural children and the lack of appropriate equipment and internet for distance learning. The
physical environment of the educational institutions, as well as the issues of providing it with proper
inventory and overcrowding are problematic. The state has not yet been able to fully adapt the
kindergarten environment to the standards existing in the country and to ensure a smooth running of the
full-fledged educational and upraising process in pre-school and educational institutions. This problem
is especially acute for children with disabilities, as most kindergartens fail to provide even physical access
for them.

The physical environment in kindergartens, in many cases, not only does not correspond to the number
of children and their needs, but in some cases, it is even dangerous for them. Damaged infrastructure of
the building, polluted air and lack of inventory directly affects the health of the children and the staff of
the kindergarten. Due to the lack of ventilation in the buildings or its malfunction, most of the children
are exposed to the dangerous effects of solid particles throughout the day."%>¢ The risk of health problems
for children is increased by the lack of yards and improper arrangement of kindergartens, which makes it
impossible to take children out into the fresh air and carry out outdoor activities. The problem is especially
acute in kindergartens that do not have a heating system and use a wood-burning stove, which is often
installed in nurseries without observing safety rules and extremely pollutes the air in the building.
Overcrowding caused by insufficient space in buildings also has a negative impact on this issue. In
addition, the small space of the buildings of the educational institutions does not allow to allocate all the
rooms for the full course of the educational and upraising process.

Despite the problems in pre-school and educational institutions, which are relevant for all regions of the
country, the Government of Georgia has not yet approved the technical regulation "On the arrangement
of buildings, infrastructure and material and technical base and buildings". This hinders the identification
of measures needed to improve the physical environment in kindergartens and then their
implementation.

According to the data of 2020, totally 164,605 children are enrolled in pre-school and educational
institutions, the number is significantly smaller in 2021 (158,062 children). However, this is the number of
children enrolled in kindergartens and does not fully reflect how many children actually do not have
access to pre-school education in the situation of pandemic. As a result of of the virus, it became clear

1055 2545 juveniles stopped studying in Thilisi, 1345 in Kvemo Kartli and 588 in Kakheti.
1056 "Health Challenges Related to Indoor Air Pollution in Georgia; Interim Report on Indoor Air Pollution in Kindergartens
"WECF GEORGIA, WECF International, NCDC, available: < https://bit.ly/3sVbKFK > [last viewed 25.03.2021].
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that most kindergartens could not implement the recommendations™®” developed to protect the health
of children in pandemic conditions. In addition, because the learning and upraising process is carried out
remotely and there is particular difficulty to access it, with the closure of kindergartens, a large proportion
of children are left out of preschool and education. The distance learning curriculum is provided only to
a group of school-ready (5-6-year olds). However, even in this case, it is important to consider children
for whom it is impossible to participate in education process due to the lack of appropriate equipment
or access to the Internet.

The rate of retraining of kindergarten teachers, educators and their assistants is still low, including
trainings on violence against children, management of children with difficult behavior and children with
disabilities. At the same time, although the remote educational and upraising process is a rather new and
specific issue, the state has not yet developed a precise methodology nor has trained kindergarten
educators. It should be noted that at the initiative of "World Vision Georgia“, a practical guide for
kindergartens was created, "Kindergartens during the pandemic: A Practical Guide for Preschool
Institutions”, a pilot version that aims to facilitate compliance with health regulations in kindergartens and
provide them with methodological support. However, the document does not accurately describe the
methodology and plan for conducting each educational activity remotely. The problem is especially acute
for children with special educational needs and disabilities, whose specific needs are not met at all by the
existing methodology document.'05

Recommendations

To Georgian Government

®  Prepare a national strategy and action plan for the prevention and response of child suicide,
which will describe the functions, rights and responsibilities of the involved entities;

B  To approve the technical regulation “On the Arrangement of Buildings, Infrastructure and
Material-Technical Base and Buildings of Educational Institutions”, in accordance with Article 28
of the Georgian Law on Preschool Education.

To the Minister of Internally Displaced Persons from the Occupied Territories of Georgia, Labor, Health
and Social Affairs:

®  To provide access to health services, psychology and primary health care for children living in the
villages nearby the occupation line;

®  Together with the Government of Georgia, the State Agency for Care and Victims of
Trafficking, other government agencies and child care organizations develop a strategy to

1057 General recommendations for infection with the new coronavirus (SARS-CoV-2) (COVID-19) for early and preschool
institutions are available at: < https://bit.ly/3dhNwzg > [last viewed 25.03.2021].
1058 | etter MES 4 21 0000165167 dated 25 February 2021 of the Ministry of Education and Science of Georgia.
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support 18+-year-old beneficiaries of the out-of-care as well as homeless child support sub-
program, which will provide services tailored to the needs of young people;

With regard to religious boarding schools, with the involvement of the civil sector and the
participation of religious organizations, an action plan should be developed, which will
formulate a unified policy of the state towards such institutions. The steps to be taken by the
state should be specified in the process of splitting of large institutions and the measures to
be taken to mitigate the existing risks in case of activities of such institutions beyond the
control of the state;

Together with the provider organizations involved in the state care system, review the issue
of voucher financing for small family-type houses and take the necessary measures for the
financial support of the houses in accordance with the identified problems;

According to the needs of the region, to take the necessary measures to implement the
services provided by the sup-program on "Providing shelter for homeless children" in the
Adjara region;

Allocate the necessary administrative and financial resources for the effective functioning of
the Sub-Program on "Providing shelter for homeless children”, as well as develop an effective
and efficient tool for assessing the quality of mobile group activities;

Develop and introduce additional services for the families and parents of street children and
working children, both in terms of mobilizing their emergency material support funds and
developing the necessary skills to increase employment motivation and opportunity;

In terms of strengthening families with children living in poverty:

Identify gaps in state programs in terms of strengthening families with children living in
poverty;

Develop ways and methods to solve the identified problems.

In coordination with the law enforcement agencies and the High School of Justice of Georgia,
develop a document on the investigation and participation of the social worker and
psychologist in the court stage, which accurately and in detail defines their role in the process,
measures to be taken, guidelines and responsibilities.

To LEPL State Care and Assistance Agency for Victims of Trafficking:

292 |

In order to improve the working conditions of professionals in the field of child care, to respond
effectively and to prevent violations of rights of the children, the number of professionals
employed in the system, especially social workers and psychologists, should be gradually
increased;

In order to reduce the workload of social workers and ensure timely and adequate response to
cases, their functions should be separated into thematic areas;

To elaborate unified document and methodology for revealing and responding to the facts of
violence against/among children, which will describe the functions and obligations of social
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workers in details in relation to issues of identification, prevention and responding to the cases
of violence against children and besides, will regulated the field of work with children, their
interviews, monitoring and further respond.

B Based on a multidisciplinary approach, the needs of children involved in labor should be assessed
individually and special attention should be paid to monitoring the situation of juveniles affected
by severe forms of labor through the involvement of a social worker and a psychologist. In the
context of the COVID-19 pandemic, special attention should be paid to the families of children at
risk in terms of their social empowerment.

To the Minister of Education and Science of Georgia:

® In coordination with the Government of Georgia and the civil sector, develop an action plan that
addresses the issues of managing the teaching process in general education institutions @00y
pandemic. In addition, allocate both financial and human resources to enable schools to
implement preventive measures effectively and improve infrastructure; The Ministry should
ensure the monitoring of the mentioned process;

" |dentify children who do not have access to equipment and the Internet by regions. Develop
statistics to plan specific activities to integrate them into the distance learning process in a timely
manner;

B Assess the causes of high school dropout rates at the regional level and, based on this, work with
local municipalities, public schools and the guardianship authority to plan future steps to reduce
the risk of children dropping out of school as needed;

®  Develop a distance learning methodology for preschool and educational institutions;

®  Develop a module on distance learning for preschool and educational institutions on distance
learning methodology and support local governments in retraining of learners.

To the Minister of Internal Affairs of Georgia:

®  Develop a training module on sexual violence against children for investigators and witness /
victim coordinators and train them;

To the Prosecutor General of Georgia:

On the topic of sexual abuse of children, develop a training module for prosecutors working with juveniles
and witness / victim coordinators and train them.

To Local self-governments:

® In order to identify needs for families with children living and working on the streets and living in
poverty, assess at the documentary basis the services necessary to be provided.
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" Introduce additional support and social programs for families living on the streets and working
with children living in poverty;

®  To improve the infrastructure of municipal transport, kindergartens and schools in order to
improve the rights of children living in the villages nearby the occupation line, as well as to
promote non-formal education;

" Preschool educators should be trained on the needs of children who are victims of violence,
management of children with difficult behavior and children with disabilities;

B Kindergarten educators should be trained in distance learning methodology in coordination with
the Ministry of Education and Science of Georgia.
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22.Human Rights Situation of Persons with Disabilities

22.1. Introduction

In 2020, effective protection of the rights of persons with disabilities was still a challenge. The condition
was aggravated by the coronavirus pandemic. The quarantine and isolation regime, various restrictions
imposed to prevent the virus had a negative impact on the human rights situation of persons with
disabilities. The current situation has threatened the provision of necessary services to them.”®® In some
cases, the remote service was not effective because it could not ensure proper provision of services to
these individuals.

Special attention should be paid to the ratification of the Optional Protocol to the UN Convention on the
Rights of Persons with Disabilities, which will allow persons with disabilities to apply to the relevant UN
Committee on facts of human rights violations. Public Defender also welcomes that the Parliament of
Georgia has adopted the Law of Georgia on the Rights of Persons with Disabilities, which is a step forward
to bring the domestic legislation of the country closer to the international standards. However, despite
the recommendations of the Public Defender,0% several important issues were not taken into account
when adopting the law.%!

It is important that in 2020 the Government of Georgia approved the technical rules, "National
Accessibility Standards".™®? The document is based on the principles of universal design and contains
technical criteria for accessibility of sites, facilities, biuldings and elements.

No significant steps have been taken to implement the UN Convention on the Rights of Persons with
Disabilities.™® This year the process of establishing a national mechanism for implementation of the UN
Convention on the Rights of Persons with Disabilities has begun, but has not yet been completed.

The state anti-crisis plans to combat the pandemic do not adequately address the needs of persons with
disabilities. The Public Defender negatively assessed the effectiveness of the government's anti-crisis
action plan in this regard and considered it necessary to review/amend the planned activities.'®*

Nevertheless, the request of the Public Defender was not taken into account.

1059 Especially in the case of services that require face-to-face delivery.

1060 proposal of the Public Defender on the Draft Law of Georgia on the Rights of Persons with Disabilities, available
at:<https://bit.ly/38HMo6H > [last visited on 25.03.2021].

1061 Statement of the Public Defender on the Law of Georgia on the Rights of Persons with Disabilities, available
at:<https://bit.ly/3IfMI1L>[last visited on 25.03.2021].

1062 Resolution N2732 of the Government of Georgia of December 4, 2020 on the approval of the technical rules - "National
Accessibility Standards", available at: <https://bit.ly/3I0DHwWC > [last visited on 25.03.2021].

1063 The United Nations Convention on the Rights of Persons with Disabilities, A/RES/61/106 (adopted December 13, 2006,
entered into force on May 3, 2008), available at: <https://bit.ly/2CqO7wZ >[last visited on 25.03.2021].

1064 The opinion of the Public Defender on the proper consideration of the needs of persons with disabilities in the anti-
crisis economic plan, available at: <https://bit.ly/3rlgSD3> [last visited on 25.03..2021].
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Measures taken by the state during the reporting period in the field of mental health are not sufficient to
protect the rights of persons with mental health problems. The number of community services and their
geographical coverage have not been increased significantly. A strategy for deinstitutionalization of the
field has not been developed yet. Problems arose in terms of observing preventive measures against the
spread of the virus in state care facilities. Protocols for the treatment of persons with mental health
problems during coronavirus are not effectively applied in inpatient and outpatient facilities.!6

The challenge was the proper involvement of students with disabilities and special aducational needs in
the inclusive educational process. In addition to the difficult social background and problems with
communication and Internet access, conducting the distance learning process in accessible formats for
students with disabilities, and mobilizing relevant human resources in a timely and effective manner are
still problematic.

In 2020, the process of transition to a social model for assessing a person with disabilities was ongoing
with some delays. In addition, the social package defined by the current assessment model fails to meet
the needs of persons with disabilities even to the minimum extent, especially considering the rising prices,
rising inflation and pandemics.

22.2.State Program for Social Rehabilitation and Child Care

Every year, by the ordinance of the Government of Georgia, the "State Program of Social Rehabilitation
and Child Care" is approved, which combines targeted social services for persons with disabilities in the
country. In early 2021, the Public Defender monitored this program, and examined the impact of
restrictions on the operation of the program caused by the new coronavirus pandemic.’0%

Over the last decade, the overall volume of the program has increased significantly, although the quality
of individual services and the lack of beneficiaries involved remain challenging. Some of the services
provided by the program are implemented without a service standard, which poses a serious problem
for both the quality of their delivery and the monitoring of the services provided.®’ The fact that the state

1065 Order N201-222/¢ of the Minister of Internally Displaced Persons from the Occupied Territories, Labor, Health and
Social Affairs of Georgia of May 27, 2020 on the approval of state standards (protocols) for the management of clinical
conditions - "Mental Health and COVID-19" — “National Recommendation for Clinical Practice (Guideline)” and "Safe
Management of Patients in outpatient Mental Health Care Services during COVID-19"; "Safe Management of Patients in
Inpatient Mental Health Care Services during COVID-19" Annexes N21,N22,N23, available at: <https://bit.ly/3vw0Okn >[last
visited on 25.03.2021].

1066 The monitoring was conducted by an invited expert with the support of the United Nations Development Program

(11.2020-02.2021). The implementation of the activities of the sub-programs envisaged by the state program in 2018-2020
was assessed, a comparative analysis was carried out, the main problems were identified and recommendations were
developed.

1067 Early development sub-program, child rehabilitation/habilitation sub-program, means of assistance sub program
(wheelchairs, prosthetic-orthopedic means; hearing aids, smartphones for the deaf and those with hearing loss, walking
crutches, white cane for people who are blind and walking frames), sub-program to promote communication of deaf.
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care agency is not properly involved in the program oversight process and its function is limited to the
formal procedure of issuing a voucher and involving beneficiaries in the program also has a negative
impact on the proper functioning of the program.

Geographical coverage of subprograms remains a challenge. Most of the target groups living in the
country are deprived of the opportunity to receive services according to their place of residence. Most
of the sub-programs still have waiting lists.™06®

Despite the demand, it is not possible to fully utilize the funds allocated in the state program every year,
which is partly due to the fact that the sub-programs are not based on statistical data and the needs of
specific groups. Bureaucratic barriers to unequal geographical distribution of services and inclusion in the
program also pose problems. Nor is the amount allocated to the sub-program distributed effectively
within the sub-program.

Year | Amount foreseen by the | Factual Completion | “Economy” of the
Program (GEL) (GEL) Program GEL
2018 28100 000 26 500 800 1599 200
2019 35 890 000 31792 600 4 097 400
2020 37 400 000 29 869 513 7 530 487
2021 40 000 000 - -

Among the systemic problems encountered in the implementation of certain components of the state
program are: the problem of timely detection of target groups and referral to the sub-program,’® lack
of information about the sub-programs among interested parties, as well as lack of communication and
exchange of information between agencies involved, indefinite waiting time between submitting an
application and involvement in the program and search for the places at the service delivery
institutions, "7 significant difference between the number of beneficiaries actually involved in the sub-
program and the number of beneficiaries foreseen by the sub-program,’® bureaucratic barriers while
involving in services (submission of the same documentation all the time, territorial access, waiting time
for inclusion), °72 and last but not least the inaccessible environment (both in terms of services,” as well
as access to physical environment).

1068 As of December 2020, the number of persons in the waiting list are as follows: early development sub-program - 555,
habilitation/rehabilitation sub-program - 279, day center sub-program - 71 children with disabilities and 36 persons with
disabilities.

1069 Early Child Development Sub-Program - Medical staff do not have information about the program, the number of
children over 3 years registered in the program significantly exceeds the number of children aged 0 to 3 years.

1070 |n cases of early child development, habilitation/rehabilitation, day care centers, community organizations, means of
assistance sub-programs.

1071 Early child development sub-program, habilitation/rehabilitation sub-program, separate components of the means of
assistance sub-program, day care services sub-program.

1072 Habilitation/rehabilitation sub-program, early development sub-program, day care service sub-program.

1073 Habilitation/Rehabilitation, day care service delivery sub-program.
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In order to provide shelter for persons with disabilities and to help them live in close proximity to their
family environment, the sub-program for ensuring services in community organizations operates within
the State Program for Soial Rehabilitation and Child Care. This service also includes the provision of

independent family type support services for persons with disabilities.’”*

It should be noted that the community service is designed for a large number of, 24 beneficiaries, which
creates a barrier to the effective involvement of persons with disabilities in public life and their preparation
for independent living. The family-type independent living support component of the sub-program needs
to be strengthened.

In order to ensure raising of the child with disabilities in the environment close to family, the program
also has sub-programs for foster care and services in Family-type small group homes " the
implementation of which reveals a number of challenges. Although foster care is one of the priorities of
the childcare system, there is still no proper system for finding and training/strengthening of foster care
givers, which is especially important in the case of specialized foster care services. Particular problems are
faced by service provider families where children with disabilities with difficult behaviors and mental health
problems are accommodated, as the provision of rehabilitation services for them in the country is still not
ensured.

Providing beneficiaries with services foreseen by the state program has been particularly difficult in the
context of the coronavirus pandemic. Remote access to the service due to lack of appropriate technical
means (computer, telephone)/lack of knowledge of their use, as well as lack of Internet access, has
become a challenge for many beneficiaries. In some cases, it was impossible to manage the service
remotely®” due to the disability and the specifics of the service, which left this circle of persons/children
with disabilities beyond the necessary services for months and created a real risk of losing the results
already achieved.

During pandemic, restrictions on public transportation are significant barriers to program beneficiaries.

In parallel with the mentioned problems, the provision of food vouchers (in the amount of 80 GEL per
month) by the state to the day center service recipients should be positively assessed. This is also true
regarding the provision of necessary funds to the service providers during the period of their suspension
in order to maintain the services.

1074 As of December 2020, community services for persons with disabilities are intended for 191 persons with disabilities,
and family type community services for 30 persons with disabilities.

1075 1n 2018, funding for children with disabilities in family-type small group homes was 20 GEL per day, which from 2019,
increased to 30 GEL per day. In foster care - 30 GEL per day, and in foster care with relateves a fixed amount of 375 GEL
per month (21 children as of December 2020). As of December 2020, there were 40 children with disabilities registered in
small family-type homes, and 310 children with disabilities in foster care.

1076 Especially in the case of persons with difficult behavior and severe and profound intellectual dissability ; also in the case
of children with disabilities in need of physical rehabilitation.
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22.3.Rights of Persons with Disabilities in Residential Institutions

The UN Convention on the Rights of Persons with Disabilities obliges the member states to take
appropriate measures to ensure the independent living of persons with disabilities and their effective
inclusion in society. According to the provisions of the Convention, persons with disabilities are not

obliged to settle in specially designated areas."’’

Despite the deinstitutionalization policy announced by the state, a certain number of persons with
disabilities in the country still continue™® to live in large residential institutions.

In 2020, the monitoring conducted by the Office of the Public Defender in these institutions revealed that
the institutional arrangement of boarding houses for persons with disabilities and children’s houses, the
volume of services, the number of enrolled persons'®”® and the living conditions there could not create
an environment closer to family, and fail to provide opportunity to persons with disabilities for individual
development and independent living. With these challenges that do not change from year to year, it is
still problematic to identify and respond to violence at the institutions.

During the visit to the mentioned institutions, it was found that in order to avoid the virus, the isolation
room is allocated in all the institutions, however, their arrangement does not create appropriate
conditions™® for long-term™' accommodation. Existing desobarriers are not properly maintained.
Keeping distance between beneficiaries and staff is generally impossible, including in the dining area, as
well as while dealing with the beneficiaries who need assistance in the self-care process. There are no

hygiene items in the bathrooms.'%8?

1077 UN Convention on the Rights of Persons with Disabilities, A/RES/61/106 (adopted on December 13, 2006, entered into
force on May 3, 2008), Article 19.

1078 Branches of the LEPL Agency for State Care and Assistance for the (Statutory) Victims of Human Trafficking: Martkopi
Boarding House for Persons with Disabilities, Dzevri Boarding House for Persons with Disabilities, Dusheti Boarding House
for Persons with Disabilities, Thilisi infant house and Kojori childrens’ house for children with disabilities — these are large-
scale residential services for 70 children with disabilities and 185 persons with disabilities.

1079 Kojori childrens’ house for children with disabilities; Limit 24 beneficiaries (during monitoring - 22); Dzevri Boarding
House for Persons with Disabilities - limit 69 beneficiaries (during monitoring - 64); Martkopi Boarding House for Persons
with Disabilities - Limit 69 Beneficiaries (66 during monitoring); Dusheti Boarding House for Persons with Disabilities - Limit
47 Beneficiaries (46 during monitoring). Tbilisi infant house — 46 During Monitoring.

1080 There are 3 beds, 1 small and 1 medical bed, a chair, an adapted table, a pump, a refrigerator in the isolation space of
the Kojori children’s house. There is no TV or other resource in the room. There are only 2 beds, 1 medical bed and a pump
in the isolation space of Dzevri boarding house.

1081 For one or more days before coronavirus test results will be received.

1082 Toilet paper, soap, towel.
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Drinking water problems were detected at all facilities, including at children’s houses. The situation is
especially alarming in Dzevri Boarding House for Persons with Disabilities, where intestinal sticks are found

in the water.'083

22.4.Right to Health

Following the announcement of the coronavirus pandemic, the World Health Organization recognized
persons with disabilities as one of the most vulnerable groups to the virus, both because of their health
status and the barriers that these individuals face in their daily lives.'®* Consequently, states were faced
before the need to take additional measures to ensure equal protection of the rights of persons with

disabilities during the pandemic.'0®

According to the Coronavirus Human Rights Impact Assessment Report of the Government of Georgia,
access to coronavirus treatment is provided to all individuals in the country, without segregation and
discrimination.'® However, the report does not provide information on what additional measures were
taken by the state to ensure equal access to the right to health by persons with disabilities.

The Study of the Georgian Young Lawyers' Association's focuses on the problems identified in the

realization of the right to health of persons with disabilities and access to medical services.'%®’

According
to the study, although the state has developed several documents that address the interests of persons
with disabilities in health care during pandemic, most of the recommendations in the documents are
general in nature, lack specific action and omit some components necessary for full realization of disability

rights. 1088

During the pandemic, the following systemic problems were identified in terms of access to health care
for persons with disabilities: access to medical facilities and services, difficulty in communicating with
medical staff. Additional barriers were created by the restriction of public transport, unadapted medical
services, the lack of a flexible system for priority testing of persons with disabilities, and the suspension
of targeted rehabilitation programs (face-to-face rehabilitation/therapy), causing a threat to lose positive
outcomes reached by persons with disabilities.

1083 Which is confirmed in the conclusions of the analysis of water samples taken (31.10.2019), as well as as a result of the
inspection of the laboratory of the Ministry of Environmental Protection and Agriculture of Georgia (13.07.2020).

1084 “Disability considerations during the COVID-19 outbreak”, WHO, available at: < https://bit.ly/3IfdiYl > [last visited on
25.03.2021].

1085 UNSDG Policy Brief: A Disability-Inclusive Response to COVID-19, May 2020, available at: <https://bit.ly/20wrOub >[last
visited on 25.03.2021].

1085 Report on the actions taken by the Government of Georgia - Protection of Human Rights during the Crisis Caused by
COVID-19. 28, available at: <https://bit.ly/3b3ydKG>[last visited on 25.03.2021].

1087 Study of the Young Lawyers’ Association of Georgia on COVID-19 and Rights of Persons with Disabilities, 9, available
at: < https://bit.ly/31feQlk> [last visited on 25.03.2021].

1088 Study of the Young Lawyers’ Association of Georgia on COVID-19 and Rights of Persons with Disabilities, 10, available
at: <https://bitly/3lfeQlk> [last visited on 25.03.2021].
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In light of the shortcomings identified in accessing health services, it is important to note that due to
existing social barriers, persons with disabilities should not found themselves in an unequal position with
others in the distribution of the coronavirus vaccine. Given the problems with the physical environment,
access to information and services in the country, it is important that the state takes additional measures

and ensures equal inclusion of persons with disabilities of the relevant age in the vaccination process.'%

22.4.1. Mental Health

Mental health and providing quality mental health services to the population remained significant
challenge for the state during the reporting period.

The Strategy on the Development of Mental and the 2015-2020 Action Plan expired in 2020. According

to the information02°

received from the Ministry of Internally Displaced Persons from the Occupied
Territories, Labor, Health and Social Affairs of Georgia on the implementation of the action plan, a strategy
for the prevention of suicide of persons with mental health problems has not been developed. There have
been no significant changes in the development of social integration and rehabilitation-based services

for persons with mental health problems. There is still no strategy for deinstitutionalizing the field.

It should also be noted that the state has started the process of developing a new strategy without

assessing the results of the implementation of the 2015-2020 action plan.'®!

In 2020, the situation caused by the coronavirus created the need to take additional measures to protect

1092 |n the current situation,

persons with mental health problems and to prevent mental health problems.
Public Defender welcomes the approval of the guidelines for the management of patients receiving
psychiatric services for their safe treatment during Covid-19.1% However, its implementation in practice

has become a problem.

Monitoring conducted by the Office of the Public Defender at the inpatient and community outpatient
mental health services to assess the quality of compliance with the Guidelines on Safe Management of

1089 Statement of the International Disability Alliance on prioritizing persons with disabilities in accessing COVID-19
vaccinations. Reach the furthest behind first: Persons with disabilities must be prioritized in accessing COVID-19
vaccinations, available at:<https://bit.ly/3bN6Xj0> [last visited on 25.03.2021] .

1090 | etter N2 01/1747 (09.02. 2021) of the Ministry of Internally Displaced Persons from the Occupied Territories, Labor,
Health and Social Affairs of Georgia.

1091 | etter N201/3073 (02.03.2021) of the Ministry of Internally Displaced Persons from the Occupied Territories, Labor,
Health and Social Affairs of Georgia.

1092 N Policy Brief: COVID-19 and Need for Action on Mental Health, available at: <https://bit.ly/3rbAnh> [last visited on
25.03.2021].

1093 Order N201-222/m of the Minister of Internally Displaced Persons from the Occupied Territories, Labor, Health and

Social Affairs of Georgia of May 27, 2020 on the approval of state standards (protocols) for the management of clinical
conditions - "Mental Health and COVID-19" — “National Recommendation for Clinical Practice (Guideline)” and "Safe
Management of Patients in outpatient Mental Health Care Services during COVID-19; "Safe Management of Patients in
Inpatient Mental Health Care Services during COVID-19" Annexes N21,N22,N23, available at: <https://bit.ly/3vw0Okn >[last
visited on 25.03.2021].
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Patients at Mental Health Services During COVID-19 found'®* that most of the staff employed at the
psychiatric institution are not familiar with the mentioned document and the coronavirus prevention rules
are based on "logical knowledge", the general recommendations of the National Center for Disease
Control and the Ministry of Internally Displaced Persons from the Occupied Territories, Labor, Health and
Social Affairs of Georgia. Even in this case the observance of the rules is not documented almost
anywhere.

Most outpatient psychiatric facilities did not change their protocol and did not switch to remote operation.
It is not an established practice to contact patients in advance to schedule a visit and such approach is
only applied in exceptional cases, mainly when patients are living in remote regions. Consequently, the
flow of patients could not be controlled. The only accepted practice is to provide patients with a 2-month
supply of medicines, although this also depended on the availability of a sufficient supply of a particular

medicine.'09

As a result of monitoring, compliance with the sanitary and hygienic conditions at most of the inspected
facilities is complicated: these include improperly maintained desobarriers, insufficient disinfectants
available to patients, periodicity for cleaning and disinfecting various surfaces, and application and
recording of thermoscreening despite its formal existence. Patients were also not surveyed about the
virus symptomes. In addition, the difficult infrastructural situation at some of the facilities'®¢ does not allow
to follow the established rules to prevent the virus. The overcrowded inpatient psychiatric facilities make
it impossible to fully adhere to the rules of avoiding the virus.

22.5.Inclusive Education

During the reporting period, conducting the learning process by educational institutions in a distance
(remote) format®” for the period of state of emergency as a result of the covid-pandemic posed serious

challenges to inclusive education.'®®

22.5.1. Situation at the General Education Level

As of January 2020, 9721 students with special educational needs (disabilities) were enrolled in the general
education institutions under the Ministry, although the Ministry does not have accurate data on how

10% The monitoring was conducted with the support of the United Nations Development Program in January-February 2021
with the participation of experts (psychiatrists). Inpatient and outpatient psychiatric services (18 institutions in total) were
inspected during the monitoring.

109 Due to the shortage of some commonly used drugs (cyclodol and depot drugs), the 2-month supply of this medication
could not be issued in some cases.

109 Akhaltsikhe Outpatient Psychiatric Service (Evex Hospitals).

1097Resolution of the Government of Georgia N2 181 on the approval of measures to be taken to prevent the spread of new
coronavirus in Georgia. Article 3, available at:< https://bit.ly/20wrxwb> [last visited on 25.03.2021].

1098 Correspondence MES 0 20 00323533-31.03.2020 of the Ministry of Education and Science of Georgia.
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many of them were involved in one form of education or the other.®® On September 9, 2020, the "Rules
and Conditions for Remote Management of the Educational Process at the Georgian General Education
Institutions and Evaluation of the Results Achieved" were approved by the Order of the Minister of
Education, Science, Culture and Sports of Georgia."® However, the mere adoption of a document is not
enough to fully involve students with disabilities in the educational process, and it is necessary to properly
supervise its implementation in terms of providing appropriate services to students with special
educational needs (disabilities).

It should be noted that in 2020, the Government of Georgia approved the "State Program for Monitoring
Children Out of School","" which made it possible to identify out of school adolescents aged 6-16 based
on data exchange between involved agencies. However, it is important that the state takes further steps
to involve pupils with disabilities left out of school in the educational process in a timely manner. It should
also be noted that in the reporting period, the issue of adequate access to school infrastructure and
teaching materials remained problematic, together with the number? and qualification of inclusive
education specialists in different areas.

An additional challenge to resource schools was the fact that the TEAMS platform used in public schools
was not tailored to the needs of the blind; as a result #202 public school students in Thilisi needed special
support'® and the use of alternative platforms became necessary. It should be noted that the Ministry
did not conduct an in-depth study to identify gaps in the distance learning of students with disabilities at
resource schools. "% Out of 540 students of boarding schools, 528 students were involved in the distance
learning process. 12 students (students with severe intellectual and multiple disabilities) could not be
contacted, and in case of 5 students, family counseling was provided."® Periodic supervision by the
multidisciplinary team revealed that involvement in the distance learning process was mainly hindered
by: lack of internet or insufficient frequency, lack of appropriate equipment/communication tools and
passiveness of parents. Problems of engaging in online learning due to the complexity of student
conditions were also identified."%

1099 According to the Ministry of Education, Science, Culture and Sports of Georgia (MES 6 21 0000075394-08.02.2021), it is
possible to use several means at the same time to involve each student in the distance learning process. Also, due to the
confirmed cases of coronavirus detected in school, the form of teaching may change. The student may spend some time
attending the school in person, then distance learning, which makes it difficult to produce statistics.

100 Available at:< https://bit.ly/3vy8mTE >[last visited on 25.03.2021].

10T Resolution N2573 of the Government of Georgia of September 10, 2020 on the approval of the state program for
monitoring children left out of school, available at:<https://bit.ly/3rO2dQH> [last visited on 25.03.2021].

102 1n 2020, a total of 186 specialists were employed at schools. 11 of them - language and speech specialists, 150 — assistant
to the person with special educational needs and 25 psychologists. Correspondence MES 2 20 000116650-07.12.2020 of
the Ministry of Education, Science, Culture and Sports of Georgia.

03 According to the Ministry, in order to improve the access of the educational process for the students of N2202 public
school in Thilisi, the school started to introduce a computer skills training course from 2020-2021, which will enable school
students to develop or improve their skills in using computer office programs.

104 Correspondence MES 7 20 0001055342-02.11.2020 of the Ministry of Education and Science of Georgia.

95 Correspondence MES 8 20 00344303-22.04.2020 of the Ministry of Education and Science of Georgia.

%6 Correspondence MES 3 20 0000772974-04.09.2020 of the Ministry of Education and Science of Georgia.
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There was also a problem with the provision of food vouchers for resource school students. Despite the
fact that students'?” receiving such boarding school services still needed support, the Ministry was unable

to provide them with food and/or food vouchers."%®

22.5.2. Vocational Education

In order to prevent the coronavirus, some changes have been made in the vocational education agenda,
including the need to manage some components remotely was revealed.

In 2020, 190 applicants registered for vocational education programs were confirmed to have special
educational needs. In the same year, 161 students with special educational needs and disabilities were
enrolled in vocational programs. However, only 155 students have active status and continue their
studies.® Following measures were used to provide individual support at vocational institutions: transfer
of college laptops to a student/teacher in need in temporary use, provision of college space and
equipment, assistance to IT specialists, and more. However, despite the existence of these support
mechanisms and some positive changes made by the Ministry in the development of vocational
education," challenges still remain in terms of attendance and format of distance learning."

In particular, based on the information provided to the Office of the Public Defender by the Ministry, it is
clear that by the end of November 2020, due to various obstacles, 45 vocational students could not
engage in online education. In the case of 125 students, low motivation for distance learning was
identified, while 25 students planned to suspend their status." The trend that as of December 2020, 9
vocational students with special educational needs and disabilities suspended their status, while the status
of 4 was terminated shall be assessed negatively."™

07 ' Who were provided with food during the teaching process.

1108 According to the Ministry of Education, Science, Culture and Sports of Georgia (correspondence: MES 2 20 0000512331-
24.06.2020; MES 8 20 00344303-22.04.2020) there was not enough money in the budget of the boarding schools to provide
this.

0 Correspondence MES 6 21 0000075394-08.02.2021 of the Ministry of Education and Science of Georgia.

M0 By the end of December 2020, 7 vocational education students with disabilities were provided with Internet and/or
computers by the institutions (computers were given to students on the basis of a temporary receipt order).
Correspondence MES 6 21 0000075394-08.02.2021 of the Ministry of Education, Science, Culture and Sports of Georgia.
M According to the Ministry of Education and Science of Georgia (correspondence MES 7 20 00394082-20.05.2020), the
Ministry has developed special recommendations and a plan, which were discussed with the representatives of vocational
colleges. By the coordination of the Ministry, various field groups were established, which named the separate components
of the programs, which can be taught remotely, if necessary. In parallel, the issue of access to the Internet and relevant
devices for vocational education teachers and students was explored. The members of the multidisciplinary team of the
Ministry supporting the inclusive vocational education, held consultative meetings in the distance format with the
specialists of the inclusive education to effectively involve the students with special needs in distance learning.

M2 Correspondence MES 7 20 0001055342-02.11.2020 of the Ministry of Education and Science of Georgia.

3 Correspondence MES 6 21 0000075394-08.02.2021 of the Ministry of Education and Science of Georgia.

M4 According to the ministry, not all cases of suspension and termination of status are related to pandemics and distance
learning. Correspondence MES 6 21 0000075394-08.02.2021 of the Ministry of Education, Science, Culture and Sports of
Georgia.
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22.5.3. Higher Education

Pursuant to Article 3 of the ordinance N2 181 of the Government of Georgia,'™ the educational process
in all higher education institutions of Georgia started in a remote form, both in synchronous and
asynchronous mode. In the educational/administrative process, universities used different programs and

platforms.™

It should be noted that during the pandemic, the support measures for disability students with special
educational needs at the higher education level were fragmentary and unsystematic in nature.” Also,
not all higher education institutions have studied the needs of students with disabilities. According to the
Ministry,™ during the reporting period, some universities allocated specialists to mentor students with
special needs/ensured their involvement in lectures and seminars, and several universities took measures
to make the learning process accessible directly to persons with disabilities."™ Some higher education
institutions also provided them with personal computers and special computer programs.

A study conducted by the National Center for Educational Quality Enhancement of the main trends and
needs of blended/e-learning in Georgia, revealed that institutions should be strengthened in the following
areas: organizing webinars, trainings with international experts, sharing information and experience
between educational institutions in Georgia, as well as between the Ministry, the Center and these
institutions; it also revealed the necessity to make legislative changes regarding online/blended learning

and to improve digital infrastructure and internet access in the regions."?°

22.6.Accessibility

Ensuring combined access is essential to realizing the rights of persons with disabilities. The Public
Defender also focused on this issue in its last years' reports."’

5 Available at:< https://bit.ly/38Dt62a > [last visited on 25.03.2021].

6 Including: Google-meet, Classroom Hangouts, Microsoft teams, Moodle, ZOOM, CISCO WEBEX, SMART, Skype,
Facebook.

M7 According to the Ministry of Education and Science of Georgia (correspondence MES 6 21 0000075394-08.02.2021)
students with disabilities study in more than fifteen higher education institutions. For the current period, 109 students with

special educational needs (disabilities) are enrolled in higher education institutions.

8 Correpondence MES 6 20 00337516-13.04.2020 of the Ministry of Education and Science of Georgia.

3 For example, a special program is used for blind students - NVDA, which makes the material in PDF format perceptible
to students.

1120 Correpondence MES 7 20 0001055342-02.11.2020 of the Ministry of Education and Science of Georgia.

121 Parliamentary Report of the Public Defender of Georgia for 2018, Thilisi, 2019, 267; Parliamentary Report of the Public
Defender of Georgia for 2019, Thilisi, 2020, 356.
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On December 4, 2020, the Government of Georgia approved the Technical Rules “National Standards for
Accessibility”,"?2 which declared the Resolution N241 of the Government of Georgia of January 6, 2014
invalid. These rules set out the technical criteria that must be taken into account to ensure access to sites,
facilities, buildings and elements. In addition, the document addresses the needs of people with such
physical disabilities as the inability to walk, difficulty walking, reliance on walking aids, blindness and visual
impairment, deafness and hearing impairment, in coordiantion, reaching and manipulation disabilities
and others. According to the decree, the public facilities already constructed and under construction must
align to the named document within the time frames specified in the National Access Plan.

The obligations under the named document came into force on March 1, 2021. It is important to continue
working on accessibility in an uninterrupted manner. Among them, it is important to timely approve the
National Access Plan and monitor its implementation.

Despite some changes, the access needs at the national level, both at the central and municipal levels,
are still not studied and no statistics on the improved physical environment are produced. The need to
train architectural and supervisory staff in accordance with universal design principles and standards is
still on the agenda. It should also be noted that persons with disabilities and organizations working on
these issues are not properly involved in the preparation of strategic access documents and decision-
making.

No effective steps were taken during the reporting period to create the necessary conditions for persons
with disabilities to access information, means of communication and various services. Consequently, these
issues still need to be regulated in detail at the normative level.

22.7. Participation of Persons with Disabilities in Political and Public Life

During the reporting period, the involvement of persons with disabilities in political and public life, both
in terms of the work of local councils and the participation of persons with disabilities in elections, was
problematic.

The monitoring of the activities of local councils working on issues of persons with disabilities" revealed
that inspite of the obligations enshrined by the Government’s Human Rights Action Plan approved by the
Decree N2182 of the Government of Georgia on April 17, 2018 and a number of recommendations of the
Public Defender,™* effective operation/functioning of the councils working on rights of persons with
disabilities is problematic. It is true that in most of the municipalities there is a council™® and it more or
less represents persons with disabilities and/or organizations working on their rights, but the information

122 The Resolution N732 of the Government of Georgia of December 4, 2020.

123 Analysis of information received from municipalities.

124 Reports of the Public Defender of Georgia on Situation of Human Rights and Freedoms for 2014-2019.
1125 Council is established in 57 municipalities.
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received shows that during the reporting period, council meetings were held only in 11 municipalities.
Due to the state of emergency in the country caused by the pandemic, the members of the council were
not able to gather, however, the fact that a large part of the municipalities did not provide online sessions
could not be positively assessed. In addition, several municipalities"™ have not considered the
recommendation on the establishment of a council for years.

As for the participation of persons with disabilities in the elections, according to the letter received from
the Central Election Commission of Georgia,"? it is clear that the Commission has taken a number of
measures for the October 31, 2020 Parliamentary Elections of Georgia. Particularly significant positive
changes were made in terms of ensuring access to information about the election process for persons
with sensory and mobility impairments and adapting the election environment to their need,"® although
some shortcomings were identified despite measures taken by the Central Election Commission. Among
them, the issue of adapting the polling stations remains a problem. In particular, out of 3,657 polling
stations in 30 majoritarian constituencies across Georgia, only 1134 polling stations were
adapted/accessible to voters with disabilities."

According to the commission, the CEC does not have information on the status of persons with disabilities
and refers to the Law of Georgia on Personal Data Protectionas a reason behind. According to them,
during the elections, the Election Precinct Commissions provide statistics on the number of voters with
disabilities participating in the elections. Statistics are produced only by visual assessment of voters with
disabilities.

At the same time, in the run-up of the October 31 parliamentary elections, the problem was initially to
provide people who are blind with a form of a ballot paper that would allow them to fill in the ballot
independently. This problem was later eliminated. However, on election day, when the Public Defender
arrived at the polling station, it was found that the members of the commission were not informed/trained
on the main issues of using the special form.

%6 Baghdati - 2 meetings, Gurjaani - 3 Meetings, Lanchkhuti - 1 Meeting, Signagi - 1 Meeting, Kutaisi - 2 Meetings,
Shuakhevi - 2 Meetings, Chkhorotsku - 2 Meetings, Akhaltsikhe - 1 Meeting, Dedoplistskaro - 1 Meeting, Oni - 3 Meetings,
Rustavi - 2 Meetings.

127 Dusheti, Tianeti, Kasbi, Kazbegi, Tsalka, Chiatura, Khashuri.

128 Reciprocal correspondence of the CEC N201-07/161 — 15.02.2021.
2% Information necessary for the registration of election subjects was posted on the adapted website of the CEC. In case

of necessity translation into sign language was provided; In order to inform the voters using wheelchairs, a video was
broadcast on various TV channels, videos prepared to inform the voters were available for the deaf and those with hearing
impairments, the CEC information briefings were covered live, accompanied by a translation into a sign language. After
registering on the website of the Central Election Commission of Georgia, deaf voters and those with hearing impairments
were able to receive information via video call from a sign language operator. As part of the campaign, members of the
election precinct commission distributed flyers containing information about the services offered to persons with
disabilities, according to the place of voter registration. Also, the instructions of the members of the district election
commission and election precinct commission were developed and a distance e-learning course was created.

1130 Correspondence of CEC N201-07/161 — 15.02.2021.
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In connection with the same issue, the Office of the Public Defender received an application™' from the
citizens, who said that despite the request, instead of two forms at the polling station, they were given
one - an assistance tool tailored to the proportional ballot, which prevented them from exercising their
right to vote independently. According to the response received from the Central Election Commission
regarding the case, the mentioned election precinct commission was given forms for both proportional
and majoritarian ballot papers. The letter stated that members of the election precinct commission had
been instructed on how to use the form to fill in the ballot paper. Nevertheless, as already mentioned,
citizens who are blind still had a problem on the voting day.

22.8.Support Activities for Persons with Disabilities at the Municipal Level during Pandemic

During the reporting period, in the context of the spread of coronavirus, taking appropriate measures by
local governments in accordance with the needs of persons with disabilities was challenging.

Monitoring of this issue™ revealed that in most municipalities, both in the first,"** and second'*> stages
of the spread of the virus, measures adapted to the individual needs of persons with disabilities were not
taken. Their activities mainly included measures provided for by the local self-government budget and,
in addition, the provision of food baskets for persons with disabilities. It should be noted that 12
municipalities,® which carried out various actions in the first stage of the spread of the virus were
exceptional.

Recommendations

To the Government of Georgia:

B Accelerate the process of establishing a national mechanism for the implementation of the UN
Convention on the Rights of Persons with Disabilities;
B Take the necessary measures to ensure proper realization of the right of access for persons with
disabilities. Including:
e Conduct information campaign for the general public and responsible entities on current
universal design and accessibility standards;
e Develop a national access plan, with appropriate oversight mechanism, with maximum
involvement of the persons with disabilities and organizations working on their rights;

31 Case N212219/20, 12101/20.

132 Reciprocal correspondence N207/1727- 27.11.2020.

133 Information was requested from 64 municipalities in two phases: in April and January 2020.

134 Period of March and April, 2020.

135 period of October-December, 2020.

136 Municipalities of Gurjaani, Dmanisi, Tetritskaro, Oni, Tkibuli, Khulo, Baghdati, Rustavi, Poti, Chokhatauri, Khelvachauri
and Mestia.
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e With the participation of persons with disabilities, ensure the development of the
necessary standards for access to information, means of communication and various
services for persons with disabilities.

To the Minister of Internally Displaced Persons from the Occupied Territories, Labor, Health and Social
Affairs of Georgia:

B Ensure maximum access to medical services for persons with disabilities, during restrictions to
prevent coronavirus, including:

e Provide training of medical staff on effective communication with persons with
disabilities;
e Provide access to the physical environment of medical facilities and services;
e Provide access for persons with disabilities, for persons with all types of disabilities
(physical, sensory, mental) to coronavirus vaccination areas;
e Ensure the dissemination of information about vaccination in a format accessible to all;
®  Provide information and training to psychiatric inpatient and outpatient service providers on the
guidelines regarding safe management of a patient with a mental health problems during
coronavirus;
" Prepare the new mental health development strategy and action plan in a timely manner and
with the broad involvement of experts in the field;
B Ensure the approval and implementation of the deinstitutionalization strategy in the field of
mental health;
B Ensure the development and approval of a suicide prevention strategy;
B Develop referral mechanisms for medical institutions to identify children at the risk of delays in
development, their timely inclusion in the early development state program, as well as referral of
persons in need of prosthetic and orthopedic facilities to the relevant sub-program;

" Develop and implement a rehabilitation program for adults with disabilities.

To the Minister of Education and Science:

" Ensure the development and implementation of mechanisms for the inclusion of children with
disabilities outside of school in formal education. Including:

e Oversee the study of the educational needs of children with disabilities beyond formal
education and their inclusion in relevant services;

e Oversee coordinated work between relevant authorities/institutions to respond
effectively to cases of children with disabilities being left out of school;
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Take appropriate measures to improve access to infrastructure and learning materials of
educational institutions for students with disabilities and ensure statistical processing of activities
in this area;

Take necessary measures to fully integrate students with disabilities into the distance education
process. Including:

e Take appropriate measures to meet the educational needs of pupils/students with special
needs (with disabilities) living in the regions, including improving digital infrastructure
and Internet access;

e Develop and initiate legislative changes related to online/blended learning;

e Provide statistical processing of activities implemented for the full inclusion of students
with disabilities in the distance learning process.

To the LEPL Agency for State Care and Assistance for the (Statutory) Victims of Human Trafficking:

310 |

Provide continuous provision of social and child care rehabilitation services to persons with
disabilities during the period of pandemic-induced limitations, in person or remotely according
to the individual needs of the beneficiaries;

Ensure the creation/operation of an effective monitoring mechanism for each sub-program of
the state program, which will be based on the assessment of the situation of the beneficiaries
instead of the financial reporting system;

Ensure access to the targeted sub-programs for persons/children with disabilities provided for in
the state program of social rehabilitation and child care for all persons/children with relevant
needs. Including:

e Provide geographical coverage of subprograms, and introduce compensation
mechanism for transportation and accomodation of beneficiaries where services are not
currently operational;

e Ensure that the sub-program target groups - persons with disabilities, their legal
representatives, parents of children with disabilities are informed about the inclusion in
the program and the services provided by the program;

e Plan services in sub-programmes for early child development, habilitation/rehabilitation,
day care services, community organizations, or for services ensuring assistance means,
based on relevant statistics, study of the needs, existing databases, implementation of
the program in previous years, and analysis of various evidences;

Take necessary measures to ensure persons/children with disabilities with modern, internationally
compliant housing standards and an adequate standard of living in the framework of the relevant
sub-programs of the State Social Rehabilitation and Child Care Program. Including:

e Reduce the maximum number of community service beneficiaries defined by the current
standards (24 persons);
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e Strengthen and expand the component promoting independent family life of the
community service;

e Develop effective mechanisms to find/interest specialized caregivers, especially for
children with complex behavioral and mental health problems;

B Ensure timely development and implementation of the deinstitutionalization plan for large
residential institutions;

B Prior to the completion of deinstitutionalization, ensure boarding houses for persons with
disabilities and children’s houses (branches) with adequate resources to meet the requirements
of the current standard. Including:

e Carry out repair works and equip the institutions with the necessary furniture/inventory;

e Urgently regulate the water supply system of boarding houses for persons with disabilities
and strictly control its work; Ensure safe drinking water supply to institutions;

e Monitor the implementation of measures to prevent the virus in boarding houses for
persons with disabilities and children’s houses.

To the Central Election Commission of Georgia:

®  Ensure production of official statistics on voters with disabilities.

To Self-Governing Bodies:

" Ensure that councils for persons with disabilities work effectively by conducting online sessions
during pandemic.

To the Municipalities of Dusheti, Tianeti, Kaspi, Kazbegi, Tsalka and Chiatura:

" Ensure the establishment/operation of councils working on the rights of persons with disabilities.
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23.Situation of Rights of Older Persons

23.1.Introduction

Georgia is an aging country - the percentage of older persons is growing annually in the country.™’ The
percentage of the population aged 65 and above is 15.1% of the total population in 2020™% and it will
reach 21% by 2030.73°

Nowadays, challenges related to aging are one of the most important issues on international agenda.
The adoption of a new international instrument - a convention for the protection and promotion of the
rights of the older persons - is being discussed actively around the world.

Despite the ongoing international discussions, a state policy document on older persons —a new action
plan for the Concept of state policy on population aging has not been developed in Georgia to this day.
According to the National Action Plan for 2017-2018, more than half of the commitments have not been
fulfilled. Despite this negative trend, it is commendable that work has begun on the standards and the
concept of long-term care for older persons and the term — long-term care for elderly has been defined."

Furthermore, absence of statistical data and detection of violence against elderly people is an important
problem. Another significant challenge further aggravating the socio-economic situation of the elderly is
the practice of withholding more than 50% of monthly pension because of high-interest loans given to
older persons against their pension. It has been found out that there is no statutory regulation/restriction
on withholding pension. The 2020 pandemic in Georgia also aggravated the situation of older persons;
especially older persons living alone had difficulties in accessing various services.

23.2.  Situation of rights of Older Persons during the Pandemic

In Georgia, older persons are a vulnerable group and find themselves at a higher risk of poverty compared
to the rest of the population. They often depend on social benefits and pensions and live in difficult socio-
economic conditions.™! More than 25% of the population registered in the Social Assistance Program are
older persons.™?

37 UNFPA, the Situation of Retired Older Persons Living Alone Under the Poverty Line During the COVID-19 Pandemic, p.
18.

138 The data of the National Statistics Office of Georgia, available at: https://bit.ly/30tBqil, [accessed 29.11.2020].

139 Georgia's National Action Plan on Ageing for 2017-2018.

140 The Law of Georgia on Healthcare, Article 3.57.

4T UNFPA, the Situation of Retired Older Persons Living Alone Under the Poverty Line During the COVID-19 Pandemic, p.
38.

42 Available at: https://bit.ly/2PsBbjP, [accessed 22.02.2021].
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Older persons are one of the most marginalised and vulnerable groups in Georgia. Therefore, it is very
important to study the living condition of older persons during the pandemic in Georgia. It is especially
important to analyse the needs of older persons living alone in the regions and the impact of the
pandemic on their daily lives.™? The Government of Georgia launched a study on the management of
COVID-19 and the impact of the pandemic.™* However, there is no data on the impact of the pandemic
on older persons yet.

The pandemic puts older persons at the risk of poverty, discrimination and social isolation."> The UN
study brief identifies the following six areas in which the impact of the pandemic on older persons may
be reflected: economic well-being, mental health, responders, life and death, vulnerability, abuse and
neglect."

The Public Defender maintains that special attention should be paid during the pandemic to socially
vulnerable and dependent on care older persons living alone. There are 41,995 socially vulnerable older
persons, living alone in Georgia.™?

Restrictions imposed to prevent the spread of the virus among the elderly on the free movement of older
persons aged 70 and above as well as stay-at-home regulations and social distancing, led to a threat of
social exclusion of older persons living alone. Long social isolation has a negative impact on the mental
health of older persons. The risk is higher with those suffering from cognitive decline and dementia and
those dependent on care™8 To evert this threat, psychosocial support programmes should be
implemented for older persons. It is also important to improve the access of older people to mobile
telephone and modern technologies in general to increase their access to digital technologies.™?
According to UNFPA, “technology takes an increasingly prominent place in modern economic and social
relations, the lack of technology or the ability to use it further aggravates the vulnerability of older
people.”0

Furthermore, digital exclusion significantly obstructs the access of older persons to essential information
regarding the pandemic and related health and socio-economic measures."™" For responding to this

43 UNFPA, the Situation of Retired Older Persons Living Alone Under the Poverty Line During the COVID-19 Pandemic, p.
6.

44 Available at: https://bit.ly/39akOPK, [accessed 22.02.2021]

145 The United Nations, Policy Brief: The Impact of COVID-19 on Older Persons, available at: https://bit.ly/2KTAHAU,
[accessed 22/02/2021].

146 UNFPA, the Situation of Retired Older Persons Living Alone Under the Poverty Line During the COVID-19 Pandemic, p.
17.

47 Letter no. 01/14727 of the Minister of Georgia of Internally Displaced Persons from the Occupied Territories,

Accommodation and Refugees of Georgia, dated 19/11/2020.

148 WHO, Infection Prevention and Control Guidance for Long-Term Care Facilities in the Context of COVID-19, (2020).
49 The United Nations, Policy Brief: The Impact of COVID-19 on Older Persons, available at: https://bit.ly/2KTAHAU,
laccessed 22/02/2021].

50 UNFPA, the Situation of Retired Older Persons Living Alone Under the Poverty Line During the COVID-19 Pandemic, p.
24.

5T Report of the United Nations Independent Expert on the Enjoyment of All Human Rights by Older Persons,
Impact of the Coronavirus Disease (COVID-19), 21 July 2020, para. 56.
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challenge, the Independent Expert on the Enjoyment of All Human Rights by Older Persons
recommends developing learning programmes and alternative ways of reaching older persons who
have no digital skills."?

In order to provide older persons, placed in care establishments, with psychological support and enable
them to cope with the stress caused by the high risk of disease, they were given the opportunity to have
remote sessions with psychologists."? However, older persons who live outside the facilities did not
receive such support. Increasing the access of older persons to counselling, especially of those living
alone, is very important for their mental health. According to a UNFPA survey, fear, stress and anxiety are
high in older persons. Against this background, very few used the services of a psychologist.

23.3.  Violence against Older Persons

The analysis of the cases studied by the Public Defender shows the systemic nature of problems, which
remain the same over the years, are related to important issues such as how violence is perceived by the
victims themselves, a small number of complaints lodged by victims with relevant authorities and the lack
of existing psychosocial and economic rehabilitation programmes for victims. In the Public Defender’s
opinion, protecting older persons from violence for long periods and launching support services are
problematic.

The Ministry of Internal Affairs of Georgia does not register incidents of domestic violence against older
persons. The Public Defender has been addressing this issue in parliamentary reports for years."* The
ministry has been producing unified statistics on violence against people above the age of 45, which, of
course, does not reflect accurate data on violence against older persons. According to the United Nations
Independent Expert on the Enjoyment of All Human Rights by Older Persons,"* the lack of detailed
information about mistreatment and abuse and violence against older persons made it impossible to
identify the circumstances triggering violence, thus impeding the development of adequate
prevention measures and their further improvement.

According to the analysis of statistics on domestic violence maintained by the Ministry of Internal Affairs
of Georgia, ¢ since April 2020, there has been an increase in restraining orders applied in the incidents
of domestic violence (against persons aged 45+). Because of this surge in domestic violence
during the pandemic, it is most important to study the situation of older persons living in Georgia in this

152 Ibid., para. 55.

1153 Letter no. 07/10235 of LEPL Agency for Protection and Assistance to Victims and Persons Affected by Human Trafficking,
dated 26 November 2021.

154 The 2019 Parliamentary Report of the Public Defender, p. 371.

155 Report of the Independent Expert on the Enjoyment of All Human Rights by Older Persons on Her Mission to Georgia,
para. 31.

56 Available at: https://bit.ly/3m506ZS, [accessed 22.02.2021].
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regard to detect and respond to violence in a timely manner. It is also important to inform older persons
in detail about how to act in case of violence against them."

Restrictions introduced for older persons in terms of staying at home have had a disproportionate impact
on those experiencing some kind of conflict within families or establishments. The strict restrictions have
increased the risks of neglect and violence against older persons; in time of crisis, especially older women
are targets of violence."®

23.4.  Care for Older Persons by Local Self-Governments

The cases examined by the Public Defender's Office in the reporting period revealed that the issue of
placing older persons in specialised day care facilities takes lengthy consideration."™® Based on an
application drafted by an older person, his/her family member, or the findings of a social worker, an
applicant has to wait for a long time to be admitted to a specialized long-term care institution There is
no time limit determined for the period from filing an application to the placement. Furthermore, there
is no statistical information maintained on the period of placement in the facility. This deficiency makes it
difficult to assess the situation.®

For years, the Public Defender has been discussing the challenges faced by older persons at the local
level. These are the difficult socio-economic and living conditions, the threat of poverty and
homelessness, inadequate targeted programmes, the lack of measures for the welfare of older persons,
the necessity for the assessment of the needs of older persons living in municipalities as well as for
planning targeted programmes tailored to their interests."s!

The pandemic has made the need for long-term care for the older persons even more evident. An
important problem in implementing a homecare programme for the elderly is the scale of access to the
service."® In addition to homecare services, it is important to ensure access to palliative care for older
persons. In this case, too, the problem is the limited availability of the programme; in particular, the state
programme of palliative care provides only specific services for beneficiaries in six cities."®3

57 UNFPA, the Situation of Retired Older Persons Living Alone Under the Poverty Line During the COVID-19 Pandemic, p.
1.

158 Report of the United Nations Independent Expert on the Enjoyment of All Human Rights by Older Persons,
Impact of the Coronavirus Disease (COVID-19), 21 July 2020, para. 56.

159 Nine cases examined by the Public Defender’s Office.

60 Letter no. 01/3369 of the Minister of Georgia of Internally Displaced Persons from the Occupied Territories,
Accommodation and Refugees of Georgia, dated 10/03/2021.

6T For more details, see the Special Report of the Public Defender of Georgia on the Legal Status of Older Persons in
Georgia, p. 26.

62 According to the information obtained by the Office in 2020, the homecare social programme was implemented only
in several big cities.

163 Available at: https://bit.ly/3uav42K, [accessed 04.03.2021]

315 | Report of the Public Defender of Georgia 2020


https://bit.ly/3uav42K

Recommendations

To the Minister of Internally Displaced Persons from the Occupied Territories, Accommodation and
Refugees of Georgia:

To develop a new action plan, incorporating activities of 2021-2022, taking into account the
results of the review of the report on the implementation of the Georgian National Action Plan
for Aging for 2017-2018;

To elaborate a technical protocol for homecare;

To maintain statistics on the period from the application filed by an applicant or an interested
party to the placement of older persons in a specialised establishment. Among others, to process
separately the statistical data concerning older persons enrolled on emergency basis;

To provide mental health and psychosocial support services to older persons who have become
especially isolated socially as a result of the COVID-19 pandemic prevention regulations, in
particular to those with limited mobility, cognitive decline or dementia, as well as older persons
living alone; and

In order to ensure maintaining contact with the outside world and access to information during
the period of social isolation caused by the regulations for the prevention of the COVID-19
pandemic, to provide improved access to digital technology for the elderly and ensure they are
taught the skills required for its use.

To LEPL Agency for Protection and Assistance to Victims and Persons Affected by Human Trafficking:

To ensure uninterrupted and adequate care services for the older persons, such as psychiatric
services, palliative care and geriatric care, as well as monitoring in long-term care establishments,
in order to prevent and control the spread of COVID-19 in specialised day care facilities.

The Minister of Internal Affairs of Georgia:

Maintain statistical data on incidents of violence against the elderly aged 65-80 and above.

Local Self-Governments

316 |

To collect statistical data to assess the needs of older persons living in their jurisdictions (Older
Persons’ Needs Assessment Document). Based on this information, to develop targeted
programmes for older persons, incorporate them in the budget, if needs be, increase the budget
and seek additional fund.
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24, Protection and Civic Integration of National Minorities
24.1. Introduction

The present chapter discusses the following challenges in terms of protection of national minorities and
civic integration during the reporting period: political integration of national minorities and participation
in decision-making, problems in terms of access to education, scarcity of activities to protect and promote
national minority culture as well as the main challenges in terms of media accessibility. In addition, we
review the xenophobic statements prevalent during the reporting period that stir up a hostile environment
towards national minorities in the country.

It is commendable that a number of (more than 80) cultural-educational events were held in remote
municipalities and villages of the regions inhabited by national minorities, in accordance with the
recommendations given in the Public Defender's 2019 Parliamentary Report on the Protection of National
Minorities and Civic Integration. This especially deserves a positive assessment considering the Covid-19
pandemic.

The steps taken by the Public Broadcaster to increase media accessibility for national minorities are also
noteworthy. Preparing, filming and airing lessons on TV-school in the languages of ethnic minorities is
commendable. Granting the status of a monument to several cultural heritage sites is also
commendable.’s

Unfortunately, we observed no positive dynamics in terms of national minorities’ right to education. The
full realisation of the right to education at all levels of instruction, the quality of textbooks, the condition
of cultural monuments related to national minorities, the involvement of national minorities in the political
process, etc., remain problematic.

24.2.Informing National Minorities during the Pandemic

The issue of access to information by national minorities in a language they understand has become
particularly relevant during the pandemic. Although the state took some steps, the linguistic barrier for
national minorities has made problems of informing national minorities even more evident.

In this regard, a survey published by the Open Society Georgia Foundation reveals a link between
knowledge of the Georgian language and the rate of receiving news."® According to the survey,
respondents with the highest level of Georgian language proficiency receive information about current

164 The former Russian school located in Kobuleti municipality; Islamic-Muslim Samarovani-l in Aspindza Municipality;
Muslim Samarovani-Il in Aspindza Municipality.

165 Open Society Georgia Foundation, Survey of Participation of Representatives of Ethnic Minorities in Political Life, Thilisi,
2019, p. 41.
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socio-political developments in Georgia on a daily basis, while those with low Georgian language
proficiency watch mostly non-Georgian language TV channels and get the news about socio-political
events in Armenia, Azerbaijan and Turkey. "

On 23 March 2020, strict quarantine measures (including a ban on entering and leaving the area) were
announced in Bolnisi and Marneuli districts to prevent the spread of COVID-19. Until now, the First
Channel of the Public Broadcaster has not aired any information about the pandemic in its news
programmes in Azerbaijani or Armenian.”e” Therefore, the only way for national minorities to be informed
about the pandemic was through the Public Broadcaster's web portal or the simultaneous translation of
the 9 p.m. edition of the news programme Moambe."% Considering the fact that access to and use of the
Internet are still problematic for national minorities, we do not consider the provision of information
through the web portal as an effective source of information. In light of the above, it can be concluded
that national minorities were virtually unaware of pandemic related issues prior to the introduction of the
quarantine measures.

24.3.Political Integration and Participation in the Decision-Making Process

In 2020, the situation of national minorities in terms of participation in decision-making process and in
public life has not changed. Despite the urgency and importance of the issue at stake, government
agencies have not launched any programme to increase the participation of national minorities and have
not implemented any effective activities for many years.

It should be noted that national minorities are still very rarely and/or mostly not represented in the central
government (except for the Office of the State Minister for Civic Equality and Integration). In contrast, the
participation of national minorities in local self-governments in areas densely populated by national
minorities is ensured.

The situation in the governance of the capital has not improved in terms of the participation of national
minorities. About 11% of the population of the capital belongs to national minorities. However, there is
still not a single representative of national minorities in the Thilisi City Council Sakrebulo or the Thbilisi
municipal government.

Problems related to the participation of representatives of national minorities in the political process
became evident during the parliamentary elections of October 2020. The majority of the political parties’
election programmes omitted issues related to national minorities completely or presented them only
superficially.

66 1pid.
67 EMC, Needs of Ethnic Minorities, the Public Broadcaster and the Pandemic, Thilisi, 2020, p. 23.
168 1pid.
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Compared to the parliament elected in 2016, the number of representatives of various ethnic groups in
the parliament elected in 2020 has decreased from 11 to 6.7 After the 2020 elections, there are no
representatives of the Abkhazian and Ossetian communities in the parliament.

24.4 Consultative Mechanisms

The Framework Convention for the Protection of National Minorities requires the Contracting Parties,
Georgia, being among them, to create the conditions necessary for the effective participation of persons
belonging to national minorities in cultural, social and economic life and public affairs. It aims above all
to encourage real equality between persons belonging to national minorities and those forming the
majority."7°

According to the OSCE High Commissioner on National Minorities (HCNM), states should  establish
advisory or consultative bodies within appropriate institutional frameworks to serve as channels for
dialogue between the authorities and national minorities."” Therefore, in order to promote the
proportionate and equal participation of national minorities in the decision-making process by the central
and local governments, it is necessary to have an effective body to conduct consultations with
representatives of national minorities.

The main consultative mechanism for national minorities in Georgia is the Council of Ethnic Minorities set
up under the auspices of the Office of the Public Defender of Georgia. It should be noted that the
existence of the council under the auspices of the Office of the Public Defender of Georgia is a powerful
safeguard for its institutional independence and plays a major role in identifying the challenges that
national minorities face. However, it does not serve as a channel for dialogue between governmental
authorities and national minorities as recommended by the HCNM.

In this regard, the opinion of the Advisory Committee on the Framework Convention for the Protection
of National Minorities is noteworthy. According to the committee, the consultative  mechanisms
established under the auspices of the Public Defender provide a favourable context for national
minorities to express their concerns and interests, but lack systematic and formalised consultation
mechanisms with the authorities."”? The parliament and the government are not obliged to hold regular,
open and democratic consultations with the Public Defender's Council on Ethnic Minorities."”?

169 According to the 2014 census, national minorities make up about 13% of the population of Georgia. As a result of the
2020 elections, 4% of the members of parliament are representatives of national minorities.

70 Framework Convention for the Protection of National Minorities (FCNM) Explanatory Memorandum, Strasbourg, 1995,
para. 80.

71 The Lund Recommendations on the Effective Participation of National Minorities in Public Life and Explanatory
Memorandum, 1999, para. 12.

72 The Third Opinion on Georgia of the Advisory Committee on the Framework Convention for the Protection of National
Minorities (FCNM), 2019, para. 21.

173 EMC, Ethnic Minority Consultation Mechanisms, the Reality in Georgia and International Experience, Thilisi, 2020, p. 21.
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In 2017, consultative (deliberative) councils were established and became operational under the auspices
of the administrations of State Representatives of Kvemo Kartli and Kakheti."”* According to the Office of
the State Minister of Georgia for Reconciliation and Civic Equality, the meetings of these consultative
councils are held regularly, taking into account the needs and interests of the local population. However,
according to the Council of National Minorities under the auspices of the Office of the Public Defender,
the consultative councils do not sufficiently ensure regular dialogue between the representatives of
national minorities and the state. Furthermore, these councils usually have civic engagement functions
and are not designated to act as minority consultation mechanisms. Furthermore, their mandate is rather
ambiguous."

The Advisory Board under the State Minister of Georgia for Reconciliation and Civic Equality, whose
members are organisations representing national minorities, is also problematic. The board does not have
an outlined mandate. The convening of council meetings is at the discretion of the State Minister."76

Based on the above, the activities of the consultative mechanisms are not materialised as platforms for
formalised dialogue with the legislative and executive authorities in Georgia. Therefore, it is important to
take effective steps to strengthen the consultative mechanisms; among others, the Council of National
Minorities under the auspices of the Office of the Public Defender of Georgia should become a platform
for regular and formalised dialogue with relevant authorities.

24.5.Right to Education

24.5.1.  Early and Pre-School Education

Similar to the previous years, the steps taken by local self-governments to promote early and pre-school
education are insufficient. For years, developing the Georgian sector of the kindergarten in Akhalkalaki
Municipality has remained a challenge."”” This problem impedes receiving education in the state language
and social integration as well.

The Public Defender believes that, as in previous years, the challenge in 2020 was the lack of a unified
conceptual approach and vision, training of bilingual teachers, provision of establishments with
appropriate training-methodological programmes, supporting them with textbooks and other necessary

74 The Tolerance Centre, the Council of National Minorities, under the Auspices of the Public Defender of Georgia, Report
on Monitoring the Implementation of the State Strategy and Action Plan on Civic Equality and Integration for 2017-2018,
Thilisi, 2020, p. 15.

75 EMC, Ethnic Minority Consultation Mechanisms, the Reality in Georgia and International Experience, Thilisi, 2020, p. 21.
76 Ibid. p. 20.

77 The Public Defender's Recommendation, available at: https://bit.ly/3bCokB8, [accessed 17.02.2021].
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logistical resources. The Public Defender has been discussing these problems for years.” However, no
effective steps in this regard were taken in 2020.

24.5.2. Secondary Education

Bilingual education is an essential foundation for the comprehensive civic integration of national
minorities. In the reporting period, practically no effective steps were taken to improve the teaching of
state and minority languages in the pre-school and secondary education establishments and to introduce
bilingual education in the regions densely populated by national minorities. According to the Ministry of
Education, Science, Culture and Sport (hereinafter the ministry), LEPL National Centre for Teachers’
Professional Development (which is within the ministry’s system) has developed a bilingual teaching
model since 2015 and created some resources for primary education as well. According to the information
supplied by the ministry to the Public Defender in 2019, the bilingual teaching model was being piloted
in five non-Georgian language schools, selected in cooperation with the United Nations Children's Fund.
The information received from the ministry on the same issue in 2020 does not differ from the previous
information. In particular, we were informed that four schools and four kindergartens have been selected
for bilingual pilot programmes in Kvemo Kartli and Samtskhe-Javakheti. It can be concluded that the
introduction of a multilingual (bilingual) teaching model, which is one of the priorities of the state, is still
unfulfilled.

It is commendable that LEPL Education and Science Infrastructure Development Agency distributed
certified textbooks for I-VI grades translated into national minority languages (Azerbaijani, Armenian and
Russian) for the 2020-2021 academic year and they are already incorporated in the teaching process."”
Furthermore, the translation of textbooks for the eighth grade that were certified in 2020 has started.
These textbooks will be introduced in the non-Georgian language sector from the 2021-2022 academic
year.

Unfortunately, in the reporting period, as in previous years, no effective measures were taken to develop
and publish textbook on language and literature for Armenian, Azerbaijani and Russian-speaking schools
and to incorporate these textbooks in the teaching process in Georgia.

The qualification of teachers and the lack of a unified strategy for their training and retraining and the
lack of curricula remain problematic as is attracting bilingual teachers and involving them in the education
system.

24.5.3. Teaching Native Language to Small Ethnic Minority Groups

Languages of national minorities have been taught since 2015. Developing textbooks in the languages of
small ethnic minority groups (Ossetian, Chechen, Khundzuri/Avaric, Udi, Assyrian, and Kurdish/Kurmanji)

178 The 2019 Parliamentary Report of the Public Defender, 2020, p. 380, see the citation: "The Public Defender mentioned
these issues in the 2007-2018 parliamentary reports but, nevertheless, no effective steps have been taken in this regard.”
79 Letter no. 2200001166650 of the Ministry of Education, Science, Culture and Sport of Georgia, dated 7 December 2020.
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and training teachers in these languages remained a systemic problem in the reporting period. It is
commendable that, according to the ministry, some efforts have been made in this regard. For example,
in 2020, with the financial support of the Open Society Georgia Foundation and the involvement of the
ministry, a textbook in the Udi language was published."

24.5.4. Higher Education

According to the results of the Unified National Examinations in 2020, in total 1,223 students gained the
right to continue their studies based on Armenian, Azerbaijani, Russian and Ossetian language exams.
Out of them, 255 entrants passed the general skills exam in Armenian, 956 entrants in Azerbaijani, 8
entrants in Russian and 4 in Ossetian." In total, only 10.4% of the 1223 entrants received a state education
scholarship. This shows that a large proportion of students belonging to national minorities remain
without funding. The Public Defender stated in previous years that it is important for the state to increase
student funding as a large proportion of students are left without funding and, therefore, in many cases,
left without access to higher education.

24.6.Protection and Promotion of National Minorities’ Culture

According to the Ministry of Education, Science, Culture and Sport, in 2020, despite the pandemic, a
number of cultural and educational events were held online in the regions populated by ethnic minorities.
It is important to note that some of them were directly dedicated to the culture of ethnic minorities. The
ministry organised a competition named Promoting Creative Activities to Preserve the Identity of Ethnic
Minorities. Six projects won the competition and their funding amounted to 96,875 GEL. Within the
framework of the competition, four books/catalogues were published and an electronic version of one
book was developed; numerous lectures/seminars were held, etc. The publication reflects the
development of cultural traditions and customs of ethnic minorities living in Georgia.

In 2020, the condition of cultural monuments related to national minorities was still dire, having been
fortified for many years and in need of rehabilitation. These are Saint Gevork Monastery of Mughni, the
Church of Shamkhoretsos Karmir Avetaran, the Basilica of Tandayan Surb Astvatsatsin, Church of Surb
Nshani (Surb Nikoghaios) and the Basilica of Surb Minas." Unfortunately, the rehabilitation of these
monuments is not envisaged in 2021 either."

As for the rehabilitation of the Petros Adamian Tbilisi State Armenian Drama Theatre and the Heydar
Aliyev Azerbaijan State Academic National Drama Theatre in Thilisi, according to the ministry, the

1180 | etter no. 5 2100000068607 of the Ministry of Education, Science, Culture and Sport of Georgia, dated 5 February 2021.
181 [bid.

182 The 2019 Parliamentary Report of the Public Defender, Tbilisi, 2020, p. 382.

183 The 2016 Parliamentary Report of the Public Defender, 2017, p. 433.

184 | etter no. 5 21 00000068607 of the Ministry of Education, Science, Culture and Sport of Georgia, dated 5 February 2021.
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construction of the former is scheduled to be completed in 2021."8 The latter is in a serious state of
dilapidation, according to the inspection carried out by the LEPL Levan Samkharauli National Forensics
Bureau. The main structural components are so damaged that the rehabilitation of the building is
unprofitable and it needs to be dismantled.™¢

The Public Defender believes that, before the restoration and rehabilitation of cultural heritage
monuments, it is important to conserve them to prevent further damage and destruction.

24.7. Accessibility of Media

Compared to 2019, the Public Broadcaster's online television airs more daily news programmes in 2020.
In 2019, there was one news programme in the Azerbaijani language and the prime-time programme of
Moambe was aired with simultaneous translation in Azerbaijani as well as one news programme in
Armenian and the prime time programme of Moambe with simultaneous translation in Armenian. Since
2020, there have been four news releases per day in Azerbaijani and Armenian and prime-time news
releases with simultaneous translation in Azerbaijani and Armenian.

It should be noted that, from the day of the declaration of the state of emergency, the Public Broadcaster
posted on its website information about the pandemic-related situation and restrictions in the Azerbaijani
and Armenian languages. Video clips about COVID-19 that were translated into minority languages were
broadcast and the website in seven languages is accessible 24/7. Furthermore, from 10 August 2019, the
Public Broadcaster started airing news in Armenian and Azerbaijani through WhatsApp."#

The Public Defender maintains that the above activities are important; however, considering the Public
Broadcaster publishes information in minority languages only on its online platform, and since the
national minorities in the regions do not have access to the Internet, these activities do not provide access
for ethnic minorities to the media."®

A survey of TV Viewers in Kvemo Kartli and Samtskhe-Javakheti, the regions densely populated by ethnic
minorities, commissioned by the Public Broadcaster and conducted on 2-5 December 2020, demonstrates
this problem rather well. According to the survey, only 10% of the interviewed persons from Kvemo Kartli
received information from web portals and only 4% from the websites of TV channels."® According to
the same survey, only 6% of the Samtskhe-Javakheti inhabitants received information from web portals

185 Ibid.

186 Jbid.

187 | etter no. 74/07 of the Public Broadcaster, dated 8 February 2021.

188 The Tolerance Centre, the Council of National Minorities, Under the Auspices of the Public Defender of Georgia, Report
on Monitoring the Implementation of the State Strategy and Action Plan on Civic Equality and Integration, 2017-2018,
Thilisi, 2020.

183 Kvemo Kartli and Samtskhe-Javakheti - a Survey of TV Viewers in Regions Densely Populated by Ethnic Minorities,
available at: https://bit.ly/3gf5uHe, [accessed 04.03.2021].
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and only 4% from the websites of TV channels."® |t is also noteworthy that, according to a study by the
Institute of Social Studies and Analysis, television is the main source of information in the regions
populated by national minorities. "’

We commend the conclusion of a memorandum between the First Channel of Georgia and regional
media outlets in January 2021. Within the scope of this memorandum, the Public Broadcaster will provide
the media product in Azerbaijani and Armenian languages free of charge to several regional TV
stations."?2 We hope this project will be implemented effectively in practice and will help increase access
to media for national minorities.

24.8.Xenophobic Statements

In the reporting period, various xenophobic statements were made about ethnic minorities. The Public
Defender described the comment by the director of the National Centre of Manuscripts, Zaza Abashidze,
which was posted by him on the social network Facebook and which concerned declaring Marneuli-
Bolnisi municipalities a quarantine zone, as a xenophobic statement." It should be pointed out that
Marneuli-Bolnisi area is inhabited by Azerbaijani-speaking population and, at the material time, the
emphasis made by many members of the public on the ethnicity and other personal characteristics of the
residents of Marneuli and Bolnisi municipalities was particularly worrying. The Public Defender of Georgia
and the Councils of National Minorities and Religions under the auspices of the Public Defender
responded with a statement on 26 March 2020. According to the statement, discussing the problem in
terms of the ethnicity of citizens living in the territories of Marneuli and Bolnisi municipalities is against
the paramount principle of the respect for human dignity; it reinforces the stigma towards ethnic
minorities, stirs up the disintegration process and encourages their social exclusion."

The Public Defender also found an episode of the television programme Post Factum, aired by the TV
Company Main Channel on 5 April 2020, to be xenophobic. It was argued during the episode, titled Genes
Against the Coronavirus, that certain sections of the community have advantage, based on their ethnicity,
in terms of the new Coronavirus. Giorgi Gabunia, the host of the programme, also made an
Armenophobic statement after the storyline."™* The Public Defender believes that focusing on any ethnic
group in a positive or negative context when discussing medical issues is detrimental to the process of

1190 Jpid.,

97 Institute of Social Studies and Analysis (ISSA), Research on the Participation of Ethnic Minorities in Political Life, Thilisi,
2019.

1192 Letter no. 121/07 of the Public Broadcaster, dated 15 February 2021 to TV Parvana, ATV 12 and Marneuli TV.

193 In particular, Zaza Abashidze cursed and called upon the public to annihilate the residents of Marneuli and Bolnisi (a
screenshot is available at: https://bit.ly/3ghm0Dj, [accessed 25.01.2021].

94 Available at: < https://bit.ly/3yv6afV >, [accessed 26.01.2021].

195 Available at: < https://bit.ly/3hHzVVZ >_[accessed 26.01.2021].
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multifaceted social changes that the Georgian community is going through to achieve equality. It also

reinforces xenophobic stereotypes and presents specific ethnicities in a degrading light."%

Recommendations

To the Government of Georgia:

To present a strategy and a concrete action plan to promote the proportionate and equal
participation of national minorities in the decision-making process carried out by state authorities
of Georgia;

For the 2021-2022 academic year, to increase the amount of funding allocated within the State
Scholarship Programme for students enrolled only on the basis of the results of the general skills
exam in the Azerbaijani and Armenian languages;

For the 2021-2022 academic year, to allocate funding within the State Scholarship Programme for
students enrolled only on the basis of the results of the general skills exam in the Russian and
Ossetian languages;

To develop new recruitment programmes to increase the employment rate of national minorities
in state agencies,

To establish effective systematic and formalised consultation mechanisms for minorities at the
executive level; and

To promote learning of the state language by national minorities through the development of
targeted programmes.

To the Minister of Education and Science of Georgia:

To introduce a model of multilingual teaching in the schools teaching in the languages of national
minorities; to develop textbooks for multilingual teaching; to ensure training/retraining of
bilingual teachers;

To ensure the translation and publication of textbooks issued in accordance with the National
Educational Plan of Georgia in the languages of national minorities and supply schools with these
textbooks;

To start the implementation of effective measures for the development and publication of
textbooks on the language and literature for Armenian, Azerbaijani and Russian-speaking schools
and incorporate these textbooks in the teaching process in Georgia and to provide the schools
with these textbooks;

119 Jbid.
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®  To ensure the development and publication of textbooks in the languages of national minorities
(Ossetian, Chechen, Khundzuri/Avaric, Udi, Assyrian and Kurdish/Kurmanji) as well as training
programmes for teachers;

B For promoting diversity programmes, as well as the cultures of national minorities specifically, to
support the implementation of cultural and educational activities and strengthen student and
pupil exchange programmes within the country; and

® In cooperation with local self-governments, to facilitate the activities of culture centres, their
renovation and implementation of educational programs in the municipalities and villages of the
regions densely populated by national minorities.

To the Minister of Culture, Sport and Youth of Georgia:

®  Toensure an inventory of cultural heritage monuments related to national minorities is developed
and to start conservation and/or restoration of these monuments.

To the Public Broadcaster:

B To ensure the television broadcasting of major news and analytical programmes in the languages
of national minorities and to promote access to media products prepared in the languages of
ethnic minorities in the regions densely populated by national minorities.

To the Municipalities of Sagarejo, Lagodekhi, Telavi, Gardabani, Marneuli, Bolnisi, Dmanisi, Tsalka,
Tetritskaro, Akhaltsikhe, Akhalkalaki and Ninotsminda:

®  To train teachers, including non-Georgian speaking teachers, to create and provide them with
educational resources to increase the quality of teaching and the effectiveness of activities in
preschool establishments.
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25.Human Rights in the Defence Field
25.1. Introduction

The purpose of the activities of the Public Defender of Georgia in the defence field is to monitor the
Human Rights situation of army recruits, military servicemen and veterans of defence forces. To this end,
within the monitoring carried out in 2020, representatives of the Public Defender’'s Office visited the
following: 16 units of the Ministry of Internal Affairs;" 4 establishments of the Special Penitentiary
Service;"8 8 military units of the Ministry of Defence;"™® regional offices of the Autonomous Republic of
Ajara; Samegrelo-Zemo Svaneti and Imereti of LEPL State Service for Veterans; meetings were held with
local veterans. We also visited three checkpoints set up by defence forces.

The Public Defender positively assesses the information received from the Ministry of Defence regarding
the implementation of the recommendation made in the 2019 Parliamentary Report regarding the
reduction of the duration of the daily shift and increasing the number of personnel to allow equal use of
holidays by military servicemen.”?® According to this information, as a result of the various recent
measures taken by the Ministry of Defence of Georgia, compared to previous years, the turnover of
professional (contracted) military servicemen was significantly reduced (by about 45-50%) in 2020. This
positively altered the turnover balance, which eventually increased the actual number of staff in subunits.

The Ministry of Defence took into account the Public Defender’s recommendation made over many years
to change the existing practice of food tasting/inspection at the Ministry of Defence. As a result of the
adoption of the charter of the Internal Service of the Ministry of Defence of Georgia, the old regulation
in the Ministry of Defence was abolished.™" Under the previous regulations, a physician was supposed to
inspect the quality of food before its distribution. Under Article 30 (f) of Resolution no. 519 of the

197 Facilities Protection Department: 15t and 2" subunits of Division [; 15t, 2" and 3 subunits of 1t Unit of Division [; 1, 2nd
and 3™ subunits of 2" Unit of Division I; 15t and 3 subunits of 15t unit of Division II; 15t subunit of 2" unit of Division II; 15t
and 2" units of 15t unit of Division Ill; 2" subunit of 15 unit of Division Ill; the Subunit of the Unit for Combat Training of
the Personnel of the Facilities Protection Department; 51 and 6 units of Division | of the Special Tasks Department; 5t
and 6™ Units of Division Ill of the Special Tasks Department; Samtskhe-Javakheti Subunit of the Special Tasks Department;
Division Il of the Special Tasks Department.

198 Jnit no. 17 of the East Division of the Main Division of the External Protection and IT Security of the Special Penitentiary
Service; Units nos. 2, 3, and 14 of the West Division of the Main Division of the External Protection and IT Security of the
Special Penitentiary Service.

199 1st |nfantry Brigade of the Eastern Command of Defence Forces; 5" Mechanised Brigade of the Eastern Command of
Defence Forces; 13t Battalion of the 1%t Infantry Brigade of the Eastern Command of Defence Forces; 10t Cadre Brigade of
the National Guard of Defence Forces; Special Operations Battalion WEST of Defence Forces; 2" Infantry Brigade of the
Western Command of Defence Forces; 61 Artillery Brigade of the Western Command of Defence Forces; 3™ Infantry Brigade
of the Western Command of Defence Forces.

1200 | etter no. MOD 42001130535 of the Ministry of Defence of Georgia, dated 11/12/2020.

1201 Statute of the Internal Service of the Georgian Armed Forces, approved by Order no. 295 of the Head of State of
Georgia of 2 September 1994.

327 | Report of the Public Defender of Georgia 2020



Government of Georgia of 21 August 2020 on Approving the charter of the Internal Service of the Ministry
of Defence of Georgia, a duty officer of the infirmary/medical unit is no longer obliged to check the quality
of the food. Under the new regulations, a duty officer of the infirmary/medical unit, together with a duty
officer of the subunit, supervises taking a sample of the ready food, how it is sealed and stored in
accordance with the established procedure. At this stage, a respective food company responsible for food
quality provides the Defence Forces of Georgia with food.

As for the Public Defender's recommendation to increase the salaries of conscripts in the armed forces,
according to the supplied information,22 the Ministry of Defence developed alternatives to compulsory
military service in 2020. The change in the conscripts’ monthly salary was among them. However, it should
be noted that nothing changed in this regard in 2020.

The lack of an interpreter in military units where ethnic minorities undergo compulsory military service
remains an unresolved issue. During the initial combat training, visiting educators teach the Georgian
language to ethnic minorities. However, the lessons conducted during this period alone are not enough
to learn speaking Georgian independently. Furthermore, it can be concluded that such a method of
teaching the Georgian language is not effective as, during our monitoring of the military units of the
Ministry of Defence in 2018-2020, interviews with representatives of ethnic minorities were possible only
with the help of other military personnel (who had the command of both languages). This was despite
the fact that at the initial stage of combat training each conscript had undergone the above-mentioned
programme.

The Public Defender's recommendation made to the Government of Georgia regarding initiating
amendments to the Tax Code and increasing the existing income tax-cut for veterans up to GEL 6,000
(GEL 9,000 for veterans with acute and significant disability) as of 2021 has not been fulfilled. According
to the Administration of the Government of Georgia,?® various options are being discussed with the
Ministry of Finance of Georgia to improve the social situation of veterans. However, nothing has changed
to date.

25.2.The Ministry of Defence of Georgia

The Public Defender assesses positively the quarantine measures taken by the Ministry of Defence of
Georgia against the new Coronavirus (COVID-19), including those measures taken at the specially
arranged checkpoints in the municipalities of Mtskheta, Rustavi and Marneuli. On 12 March 2020, the
Minister of Defence issued Order no. 231 on the Measures to Prevent the Possible Spread of the New
Coronavirus in Georgia, based on which a large part of the employees of the Ministry were instructed to
work from home. Starting from 21 March 2020, to prevent the possible spread of Coronavirus and protect
the military servicemen and their family members, the Defence Forces of Georgia stationed for 24/7 at
their respective places of service. In this period, all military servicemen and civilians, including support

1202 | etter no. MOD 42001130535 of the Ministry of Defence of Georgia, dated 11/12/2020.
1203 | etter no. GOV 22000018366 of the Administration of the Government of Georgia, dated 25/05/2020.
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staff working in a special mode, were provided with three meals a day. In accordance with Order no. 37
of the Minister of Defence of Georgia of 22 April 2020, the personnel were provided with items of personal
care and hygiene. Those stationed at the place of service for 24 hours were provided with communication
with the outside world and their families as well as access to media outlets. To this end, the Ministry of
Defence has provided wireless modems to the military units to provide Internet access; the personnel as
of today (March 2021) have access to the Internet 24 hours a day.”?* However, it should be noted that
Internet access is not available to conscripts in some military units.

Furthermore, the significant changes made in the Ministry of Defence in 2020 to tackle the existing
infrastructural problems™ are commendable. In all the military units of the Defence Forces visited in the
reporting period,?% residential barracks, bathrooms and canteens were being repaired, old furniture was
being replaced and new facilities (canteen, kitchen, bath, etc.) were added to meet the needs of a specific
military unit. For years, the Public Defender had recommended improving the infrastructure and providing
decent working conditions.

Our visit to the Ministry of Defence and interviews held with conscripts revealed that the use of arbitrary
and collective punishments remains an unresolved problem in a number of military units of the Defence
Forces.”™ These punishments are not determined by respective regulations. These measures are used,
in case of disciplinary misconduct, in the form of additional physical exercise for punitive reasons based
on the motto “one for all, all for one.”

25.3.The Main Division of the External Protection and IT Security of the Special Penitentiary
Service

Similar to the previous years, the legal status of the conscripts serving in the 17" Unit of the Main Division
of External Protection and IT Security of the Special Penitentiary Service remains alarming. They work in
shifts once in three days and their duty is to be on 24-hour shifts on the towers and checkpoints on the
perimeter of a penitentiary establishment. The conscripts are mostly unable to use their leave due to the

1204 Mixed Aviation Squadron of the Aviation and Air-Defence Command of the Defence Forces; The Krtsanisi Training
Centre of the Training and Education Command of the Defence Forces; Ammunition and Military Technical Property Bases
of the Army Logistics Command of the Defence Forces of Georgia.

1205 Damaged and unsuitable air conditioning, plumbing, exhaust and ventilation systems, as well as poor artificial lighting,
outdated furniture or lack of any furniture, cramped, messy kitchens and dining rooms.

1206 15t |nfantry Brigade of the Eastern Command of the Defence Forces; 4" Mechanised Brigade of the Eastern Command
of the Defence Forces; 13" Infantry Battalion of 15 Infantry Brigade of the Eastern Command of the Defence Forces; 10t
Cadre Brigade of the National Guard of Defence Forces; Special Operations Battalion WEST of Defence Forces; 2" Infantry
Brigade of the Western Command of Defence Forces; 6™ Artillery Brigade of the Western Command of Defence Forces; 3
Infantry Brigade of the Western Command of Defence Forces; Sergeant Zaza Peradze Basic Combat Training Centre of the
Training and Education Command of the Defence Forces.

1207 Mixed Aviation Squadron of the Aviation and Air-Defence Command of the Defence Forces, the Krtsanisi Training
Centre of the Training and Education Command of the Defence Forces.
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insufficient number of the military personnel. During our visit to the 17" Unit in 2020 (June 2020), it was
supposed to be staffed with 150 military personnel whereas only 27 military personnel had been enrolled.

In such conditions, the division management gives priority to soldiers with exemplary behaviour and gives
them a three-day leave as an incentive and not a full leave to which they are entitled.

According to the received information,?% only two military servicemen fully used their leave in 2017; ten
military servicemen partially used and 92 military servicemen did not use their leave at all. Out of 35
conscripts recruited in the Autumn 2017 conscription period, 11 conscripts took leave for spring 2018,

while none of the conscripts in 2019-2020 used the two-week leave fully.'?%

Conscripts who have to work once every three days are not provided with food. They have to bring food
from home. Furthermore, transportation costs from their residence to the military unit are not covered
and items of personal hygiene are not provided. They have to buy those items at their own expense
despite their monthly salary being only 52 GEL. The Public Defender made a recommendation in the 2016
Parliamentary Report™?" that food and transportation costs had to be reimbursed to the conscripts. This
recommendation has not been implemented to date. The monthly salary of conscripts stationed for 24
hours at the place of service in the 17" Division is only 5 GEL. Considering the fact that, the majority of
the conscripts enrolled in the 17" Division are from regions, their monthly salary cannot cover the
transportation costs from their residence to the military unit, twice a year.

In terms of living conditions, the military units in a number of penitentiary establishments remain
unsatisfactory.”? Conscripts have to keep their civilian clothes in their personal backpacks as there are
almost no individual wardrobes and they only have nightstands. The rooms have central heating. Natural
lighting and ventilation are satisfactory, but artificial lighting is rather poor. Ceilings and floors in most of
the rooms are damaged. Bathrooms and dining areas are dirty and there is no running hot water in the
washbasins. From the start of the pandemic to the time of our visits (March 2020 to August 2020), there
were no cleaners in penitentiary establishments nos. 3 and 14.

25.4.The Ministry of Internal Affairs of Georgia

In 2020, as a part of the monitoring, we inspected the situation (living and working conditions, physical
environment) in the paramilitary units of the Ministry of Internal Affairs and held group and individual
interviews with conscripts. Furthermore, to examine disciplinary proceedings in the Facilities Protection
Departments and the Special Tasks Department of the Ministry of Internal Affairs, we requested and
studied legal documentation (disciplinary case-files produced in 2019-2020; in total, 340 cases).

1208 | etter no. MOC 41800493448 of the Ministry of Corrections and Probation.
1209 | etter no. 153947/01 of the Special Penitentiary Service, dated 25.06.2020.
1210 Available at: https://bit.ly/2734QBz, [accessed 30.03.2021], p. 358.

121 Penitentiary establishments nos. 2, 3, 8 and 14.
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25.4.1. The Facilities Protection Department

The main task of conscripts serving in the Facilities Protection Department (hereinafter referred to as FPD)
is to protect and secure administrative buildings within the system of the ministry, as well as other strategic
facilities, to participate in the activities aimed at protecting public order and safety.

During the compulsory military service, conscripts either are stationed at the place of service for 24/7 or
do once in three-day shifts. In the former case, the monthly salary is 40 GEL, and in the latter case — 24.85
GEL, which is not enough to cover the transportation costs, as the conscripts have to commute at their
own expense.

The food provision for conscripts is regulated differently in the FPD subunits. Military personnel
permanently stationed at the place of service are provided with three meals a day whereas those working
once in three-day shifts?? have cards. This means that 12 GEL is deposited on a special food card for each
working day. The money deposited on the card can be used in the canteens located at the place of
service. During interviews, conscripts observed that 12 GEL is enough for only two meals a day. As for the
1% subunit of the 1% unit of Division |, which is deployed at several locations in Batumi and Poti, it provides
military servicemen only with a meal ready to eat (MRE)."?® In other departments, military personnel are
provided with cooked meals.™*

As for the living conditions of conscripts in the FPD, in all the subunits visited, there is a shortage of space
and the minimum living space of 2.5-4 2 metres per person is not provided in the bedrooms.”?’> At one of
the locations of the 3™ subunit of the 2" unit of Division | deployed at the administrative building of the
Border Police, classrooms and bedrooms are arranged in the same area; as there is no canteen, conscripts
dine at the classroom desks. At the second location of the same subunit, the classroom and bedroom
spaces are arranged in a small building, which is so cramped that it is impossible to accommodate enough
nightstands or individual wardrobes for the staff.

There is no cleaner in the 3™ subunit of the 1%t unit of Division Il and the military personnel themselves
clean the bedrooms/classrooms. The upholstery of the beds is damaged and useless. There are no insect
screens on the windows of the bedrooms and classrooms in the 15t subunit of the 15t unit of Division llI (in
Batumi). The ventilation system is out of order.

There is a particularly dire situation in one of the stations of the 15 subunit of the 1°* unit of Division I,
which is deployed at the Migration Department of the Ministry of Internal Affairs of Georgia. The bedroom

1212 EpD: 2nd subunit of 1t unit of Division I; 15t subunit of 15t Unit of Division I; 3™ subunit of 2" unit of Division | (one of the
locations of deployment); 15t subunit of 2" unit of Division I; 2" subunit of 2" unit of Division I; and 15 subunit of 1 unit
of Division Il (one of the locations)

123 Canned meat - 2 pieces, pate - 1 piece, bread - 600 gr., chocolate bar. - (50 gr.) - 2 pieces.

1214 3rd sybunit of the 2" unit of Division | (one of the deployment locations); 15t subunit of the 1st unit of Division Il (two
deployment locations); the Training Support Subunit of the Personnel and Training Unit of the Combat Division; 3™ subunit
of the 1%t unit of Division II; 15t subunit of the 2" unit of Division II.

1215 Regulations of the Internal Service of the Armed Forces of Georgia, Article 144.
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is located in the basement, where there is no window or any natural ventilation, and the room has built-
in ventilation ducts that run over the bunk beds. The ceiling is too low and the distance between the beds
and the pipes is very small. It should be noted that the system of artificial ventilation is out of order and
it is impossible to ventilate the room naturally. The condensation tube of the AC installed in the room is
placed in a bottle in the bedroom; there are various pipes installed right above the headboard of one of
the beds. The pipes are not properly insulated. The working and living conditions in the 2" station of the
same subunit are dire. There is no sewerage system. The bio-toilet is located in the yard, away from the
house. It cannot be flushed and conscripts have to clean it with a toilet hose. The washbasin installed in
the yard is primitive and it is connected only to running cold water. They also do not have a cleaner.
Therefore, military personnel clean the military barracks and the area around the barracks. Some subunits
do not have a TV, which is why they have limited access to news media in their free time.'2%

254.2. The Special Tasks Department

Conscripts are stationed permanently at the Special Task Department (hereinafter STD), except for the
subunit of Samtskhe Javakheti Division, where conscripts work on alternate days. Some military
servicemen are enlisted in the guard platoons.”?” It is their task to guard the territory of the military base
and be on guard duty. The tasks of conscripts enrolled in the other units include one-week secondment
to the relevant deployment site, and during the second week, they are in the base area, where they
undergo training and do the guard duty. They also carry out special tasks to prevent illegal acts, protect
public order and ensure public safety. They ensure the safety of participants at mass events such as
demonstrations. Their monthly salary is 24.85 GEL. They also receive remuneration as a supplement for
participating in various types of events.

Recruits undergo special theoretical and practical training for military service in the ministry for a period
of two weeks to one month.?® However, upon enrolment in the STD, some recruits have 45 days to
complete their training and some — about 20 days. According to them, this is due to the fact that, in order
to recruit conscripts in an organised manner, the conscripts in a particular group (spring or autumn
conscription) must take the military oath at the same time. Accordingly, recruits admitted at the initial
stage of conscription often have to wait for the full staffing to be completed, for another period of up to
2 weeks on average, even though they have already undergone initial special theoretical and practical
training and are ready to take the military oath. A recruit is not allowed, before taking the oath, to perform
combat tasks (combat action, combat duty, combat service and guard service). Military service starts from
the date of enrolment.?® This shows that conscripts enrolled in the same unit have to undergo

1216 2nd gybunit of 15t unit of Division [; 15t subunit of 15t unit of Division II; 15t subunit of 15t unit of Division IlI; 2" subunit of
2 unit of Division I1l.

1217 EPD, Divisions | and Il

1218 Order no. 1009 of the Minister of Internal Affairs of Georgia of 31 December 2014 on Approving the Regulations on
Compulsory Military Service in the Ministry of Internal Affairs of Georgia, Article 5.

129 |dem.
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compulsory military service in an unequal position because, before taking the oath, they are permanently
stationed at the place of service and certain conscripts spend more time in the military than others do.

25.4.3. Communication, Disciplinary Proceedings and Protection of Personal
Data in the Subunits of the Ministry of Internal Affairs

In the FPD, conscripts working once in three days hand over their mobile phones before work and take
them back after the shift ends. During the rest period, if necessary, military servicemen are allowed to use
their mobile phones. Furthermore, family members can call the person on duty or contact the conscript's
immediate supervisor on his mobile phone. In the 3™ subunit of the 15" unit of Division I, a phone can be
used only in the presence of a superior officer and, unlike other military units, confidentiality is not
respected.

The situation of the military personnel permanently stationed at the place of service is particularly
noteworthy,?? since the phone is the only means of communication for them. While in case of necessity
they are given the opportunity to use the telephone of the immediate supervisor, they cannot apply to
their supervisor in every case they wish to use his phone. It should also be borne in mind that many of
them are stationed far away from home and telephone communication is crucial to maintain contact with
their family members.

As regards disciplinary misconduct cases, according to the information received from the Ministry of
Internal Affairs, the STD did not register incidents of disciplinary misconduct committed by conscripts in
2019-2020.%2" Examination of cases of disciplinary misconduct by the personnel of the FPD showed various
shortcomings. In particular, it was found that out of the 340 cases inspected:

e In 193 cases, the order on imposing a disciplinary measure does not contain information on the
right to appeal;??

e In 34 cases, there is no order on the imposition of the disciplinary measure contained in the case-
files;

e In 113 cases, there are no explanations of the persons questioned as witnesses who were eye-
witnesses of the disciplinary misconduct and are indicated in the report of the Inspectorate
General as persons interviewed during the official enquiry; and

e |tis not clear from any of the cases whether the order on imposing a disciplinary measure was
handed to the conscript concerned.

1220 Training Support Subunit of the Personnel and Training Unit of the Combat Division of the Facilities Protection
Department, Divisions | and Il of the Special Tasks Department.

1221 Letter no. MIA 82001880752 of the Ministry of Internal Affairs of Georgia, dated 12/08/2020.

1222 The General Administrative Code of Georgia, Article 52.
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Interviews with conscripts revealed that, in some subunits of the Ministry of Internal Affairs,?> the use of
arbitrary punishments such as an additional physical activity (jogging, push-ups, and squats) for
disciplinary misconducts committed by conscripts unfortunately remains a problem. These punishments
are not determined by regulations in force and are used for punitive reasons based on the motto “one
for all, all for one”, which means that in case of disciplinary misconduct by one individual the entire
platoon will be punished.

It is important to note that the FPD and STD of the Ministry of Internal Affairs have video surveillance
cameras installed in the barracks of military servicemen, including the bedrooms. We requested the
Ministry of Internal Affairs®* to inform us based on which legal provision the video surveillance was
carried out in the barracks and bedrooms. According to the information provided by the ministry,? the
legal basis for video surveillance in the barracks of military units, including bedrooms, is the Law of
Georgia on Personal Data Protection. In particular, under Article 12 of this law, public and private agencies
may carry out video surveillance on their premises for corresponding monitoring, if it is necessary for the
protection of the security and property of the person, the protection of confidential information and
examination/testing purposes, and if these objectives cannot be achieved through other means.
Furthermore, in accordance with paragraph 5 of the aforementioned article, military personnel are
informed in writing about the video surveillance and their rights. We were also informed that the
requirement of Article 12.4 of the above-mentioned law is observed, notably, video surveillance is
prohibited in changing rooms and areas designated for maintaining hygiene. However, the monitoring
revealed that the bedrooms of the military units of the FPD and STD are also designated as changing
rooms, and conscripts spend most of their free time in the bedroom. Therefore, the requirements of
Article 12.4 of the Law of Georgia on Personal Data Protection are not followed.

Recommendations

To the Government of Georgia:

B  Toinitiate amendments to the Tax Code and increase the existing income tax-cut for veterans up
to GEL 6,000 (GEL 9,000 for veterans with acute and significant disability) as of 2021.

To the Minister of Defence of Georgia:

B  Toincrease the remuneration of conscripts at least to cover fully the food expenses and the costs
of transportation from their residences to the military unit;

® To eradicate the practice of imposing arbitrary punishments (additional physical activity for
punitive reasons) not determined by the statute and collective punishments for disciplinary

1223 FPD, Division IlI, 15t division, 15t subunit (Batumi); Training Support Subunit of the Personnel and Training Unit of the
Combat Division.

1224 Letter no. 14-1/9100 of the Office of the Public Defender of Georgia, dated 16/09/2020.

1225 | etter no. MIA 72002336169 of the Ministry of Internal Affairs of Georgia, dated 01/10/2020.
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misconduct. To this end, the Military Police Department of the Defence Forces of the Ministry of
Defence of Georgia should be instructed to monitor systematically the use of arbitrary and
collective punishments in military units;

To ensure representatives of ethnic minorities in military units are able to communicate with
military personnel and commanders; to this end, to consider provision of those military units with
interpreters, where representatives of ethnic minorities serve; and

To ensure Internet access for conscripts in military units on equal footing with professional military
servicemen.

To the Minister of Justice of Georgia:

To increase the monthly remuneration of conscripts enrolled in the 17" Unit of the Eastern
Division of the Main Division of External Protection and IT Security of the Special Penitentiary
Service;

To enable conscripts enrolled in the 17" Unit of the Eastern Division of the Main Division of
External Protection and IT Security of the Special Penitentiary Service to use their vacation;

To reimburse additionally the military servicemen enrolled in the divisions of the Main Division of
External Protection and IT Security of the Special Penitentiary Service (except for the 17t Unit) for
food, hygiene items and transportation costs; and

To eradicate infrastructural problems in the Main Division of External Protection and IT Security
of the Special Penitentiary Service and to improve the observance of sanitation and hygiene
standards.

To the Minister of Internal Affairs of Georgia:

335]

To increase the remuneration of the conscripts on once in three-day shifts at the Facilities
Protection Department;

To provide full three-course meals to each military servicemen being on 24-hour shift at the
Facilities Protection Department;

To eradicate infrastructural problems at the Facilities Protection Department and improve the
observance of sanitation and hygiene standards;

To ensure that special theoretical and practical training for military service in the Special Tasks
Department is conducted for all conscripts for the same duration;

To eradicate the practice of imposing arbitrary punishments (additional physical activity for
punitive reasons) not determined by the statute and collective punishments for disciplinary
misconducts. To this end, the Inspectorate General of the Ministry of Internal Affairs of Georgia
should be instructed to monitor systematically the use of arbitrary and collective punishments in
military units;
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®  To ensure that conducting and examining disciplinary cases as well as imposing disciplinary
sanctions are in accordance with the Regulations of Disciplinary Proceedings approved by
Resolution no. 615 of the Government of Georgia of 3 November 2016; and

B Toarrange separate change rooms for conscripts in all paramilitary units of the Ministry of Internal
Affairs, with no CCTV cameras.
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26.The Human Rights situation of the Conflict -affected population

26.1 Introduction

For the population living in the occupied territories and affected by the conflict, 2020 revealed to be even
more difficult due to the pandemic.

The facts of illegal violation of the right to life in the occupied territories are still alarming. This is confirmed
by facts of illegal violation of right to life of Davit Basharuli in 2014, Giga Otkhozoria in 2016, Archil
Tatunashvili in 2018, by violation of right to life of Georgian citizen Irakli kvaratskelia in 2019 at the Russian
military base in the village of Nabakevi, in Gali, occupied Abkhazia and by the fact that participants of
murder, representatives of occupation regime are still not punished.

In 2020, unpredictable closure of of both Enguri and Akhalgori checkpoints by de facto government has
further aggravated the socio-economic situation of people living in the occupied territories. In the
situation of the new coronavirus pandemic, the dire humanitarian situation and artificial isolation, the
population living in the occupied regions was in particular danger.

Particularly noteworthy is the dire situation and humanitarian crisis in the occupied district of Akhalgori
since September 4, 2019, as a result of the closure of checkpoint. A clear example of this is the death of
a number of people due to inadequate access to medical services during 2019-2020."22

Also, one of the most important challenges was the illegal detention of Georgian citizens by so-called
regime for facts of border cross. An obvious example of this are cases of Vazha Gaprindashvili,’??” Genadi

1226 1 year has passed since the closure of Akhalgori. Information available: <https://bit.ly/2Lt0jVB> [Last viewed 30.03.2021]

1227 Vazha Gaprindashvili was sentenced to imprisonment. Information available: < https://bit.ly/3kSMCZK > [Last viewed
30.03.2021].
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Bestaev,??® Irakli Bebua,”® Zaza Gakheladze,?® Ramaz Begeluri,?" Mirian Taziashvili®*?> and Khvicha
Mghebrishvili.’233

The situation in the occupied territories is still difficult in terms of freedom of expression, the Public
Defender has been mentioning this issue in annual reports for years.?** Human right activist Tamar
Mearakishvili has been under pressure since 2017 and is being persecuted by de facto government due
to her public expression of critical opinion. During this period, she was deprived of her identity documents
and other personal belongings, her freedom of movement has been restricted and fundamental rights
were deprived.

On January 21, 2021, the European Court of Human Rights made very important decision on the case of
Georgia v. Russia (Il) related to serious human rights violations committed against Georgian citizens
during and after the August 2008 war. This decision is of great legal and historical importance for Georgia.
In this decision, the court unequivocally affirmed the effective control of the Russian Federation over the
uncontrolled territories of Georgia and recognized Russia in charge for all violations of human rights
within those territories. The court found that the presence of Russian military forces in the occupied
territories and de facto subordination of the authorities to Russia indicate the existence of effective Russian
control. Accordingly, the court clarified that the Russian Federation is responsible for the human rights
violations committed in occupied Tskhinvali and Abkhazia.

26.2. Pandemic conditions and protection of the right to health in the occupied territories

With severe humanitarian conditions and artificial isolation, the population living in the occupied regions
during the pandemic was in particular danger. From the very first days of the spread of the coronavirus,
the Georgian authorities have expressed their full readiness to help people living in the occupied
territories.

1228 Genadi Bestaev, arrested near Zardiantkari, has been sentenced to imprisonment. Information is available: <htt Also,
one of the most important challenges was the so-called For crossing the border, facts of illegal detention and detention.
An obvious example of this is Vazha Gaprindashvili, Genadi Bestaev, Irakli Bebua, ps: //bitly/3gEdoLg > [last viewed
30.03.2021]. [Last viewed 30.03.2021]

1229 |rakli Bebua was sentenced to 9 years for burning the separatist flag. Information available: < https://bit.ly/37wQ62G
> [Last viewed 30.03.2021].

1230 Statement from the State Security Service, available at: < https://bitly/3bm8dt7 > [Last viewed 30.03.2021].

1231 Detained Ramaz Begeluri has been transferred to Tskhinvali, available at: < https://bit.ly/3aAwQD1 > [last viewed
30.03.2021].

1232 Mirian Taziashvili was sentenced to 2 months of pre-trial detention in Tskhinvali, available at: < https://bit.ly/3aDWzdX
> [last viewed 30.03.2021].

1233 Khvicha Mghebrishvili was sentenced to 2 months imprisonment by Tskhinvali court, available: < https://bit.ly/3gFFN3w
> [last viewed 30.03.2021].

1234 The 2019 report of the Public Defender of Georgia on the state of protection of human rights and freedoms in Georgia
is available at: < https://bit.ly/3pH7fg2 > [last viewed 30.03.2021].
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During 2020, totally 892 patients were transferred from both occupied regions to the controlled territory
of Georgia. From Abkhazia 256 were infected with Covid and 24 were from occupied Tskhinvali region.'23

As of December 31, 2020, there were 8,920 confirmed cases of the new coronavirus in occupied Abkhazia,
7,682 people had recovered, and 123 had died."*¢ As for occupied Tskhinvali, 2,409 cases of infection had
been identified. 1,647 recovered, 27 people died.®?¥’

Despite the readiness of the Georgian authorities, the position of de facto authorities on receiving this
assistance was different. As soon as the pandemic started, de facto government of Abkhazia expressed
its interest in receiving information from Georgia through international organizations, on the one hand
(which was later expressed through online consultations between Georgian and Abkhazian doctors) and,
on the other hand, in getting material assistance (medical equipment). The occupied Tskhinvali regime
still categorically refuses to accept aid from the Georgian-controlled territory and demands that the cargo
to be imported from Russian Federation. In addition, de facto government refused to allow specialists to
enter Tskhinvali if they entered from Georgian-controlled territory and not from the Russian Federation.'23#

Since March 2020, the Georgian authorities have provided assistance to the population living in occupied
Abkhazia in several directions: timely delivery of information, sharing of expertise, on-site delivery of
medical supplies, and treatment of transferred patients. Relevant material was also promptly translated
and disseminated in Abkhazian and Ossetian languages. Infectionists, remotely, provided advice if
needed. Abkhazia has been repeatedly provided with various medical supplies, equipment and hygiene
items to protect itself from the new coronavirus through various channels. This process continues till this
date. 2% Also, 235,000 doses of seasonal flu vaccine purchased by the Georgia were transferred to
occupied Abkhazia.”2#

The categorical negative position of the occupied Tskhinvali regime, in relation to receiving help from the
Georgian authorities and complete closure of the checkpoint, further complicates access to medical care
locally and the number of people who have died in the occupied territories due to lack of access to such
services has increased.”*' Despite the difficult situation, transferring patients from Akhalgori to the
Georgian-controlled territory is also problematic. De facto government continues to impose illegal and
discriminatory restrictions on the issuance of movement permits. In particular, according to the
information provided to the Public Defender, it was much easier to transfer a patient from occupied
Akhalgori to Thilisi in previous years. Initially, the doctor of Akhalgori Hospital made a decision, based on
which the patient's family applied to the governor of Akhalgori. He was preparing a "letter", which was

1235 | etter of the Office of the State Minister of Georgia for Reconciliation and Civic Equality N278-1-2-202101291750 of
January 29, 2021.

1236 De facto Abkhazian news agency Apsnipress is available at: < https://bit.ly/3wbGnlw > [last viewed 30.03.2021].

1237 New Cases Revealed in Tskhinvali, 2020, October 16, Available: < https://bit.ly/3w5zHg2 > [Last viewed 30.03.2021]
1238 Tskhinvali Refusal to Assist International Organizations, available at: <https://bit.ly/33YRcCv> [last viewed 30.03.2021].
1235 The report of the Government of Georgia on the measures taken against COVID-19 is available at: <
https://bit.ly/3gyOkkM > [last viewed 30.03.2021].

124010,000 doses of influenza vaccine were delivered to Abkhazia, available at: < https:.//bitly/2W5YYpy > [last viewed
30.03.2021].

1241 Parliamentary Report of the Public Defender of Georgia for 2019, Thilisi, 2020, 405.
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enough to be presented to the Russian border guards at the checkpoint. The current situation is much
more complicated. In order to transfer a patient to a controlled area of Georgia, it is necessary to go
through several stages: 1. Meeting of a group of doctors from occupied Tskhinvali and their consent; 2.
Consent of Akhalgori local municipality and doctors t